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Organizers of New Bank as Fiduciaries to 
Stockholders of Old Bank 


The organizers of a new bank owe the duty of fiduciaries 
to the stockholders of the old bank which transferred its 
assets to the new bank to facilitate it in liquidating old bank’s 
indebtedness where everyone of the organizers was a director, 
and some officers of that institution. 

The organizers were bound not to do anything and not to take 
any position that was inimical to the interests of the old bank. 
They could not, by the mere formation of a new bank, and the 
consequent going into liquidation of the old, shield themselves 
from those prior duties. While the new corporate entity had 
certain rights and obligations, distinct from its officers and 
stockholders, still it was the individuals who acted for it, and 
in this instance particularly, who were beneficiaries of its 
action. They could not in this manner absolve themselves 
from the responsibility which the law placed upon them. They 
simply substituted the new bank for themselves in carrying out 
those obligations, and it is believed that they could no more 
escape by this means than if individuals had been employed 
to perform the services of administering and liquidating the 
old bank’s affairs. ‘The substitution of performance carried 
with it the transfer of duty. Connolly v. Commercial National 
Bank in Shreveport, United States District Court, Louisiana, 
72 Fed. Sup. 961. In its opinion, the court wrote as follows: 


The prior record of this case is to be found in Leslie v. Commercial 
Nat. Bank, 28 F.Supp. 927; Rawlings v. Commercial Nat. Bank, 44 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) §1117. 
93 
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F. Supp. 5; and Parsons v. Commercial Nat. Bank, 64 F. 
Supp. 888 (opinions by this court; and in Commercial Nat. Bank v. 
- Parsons, 5 Cir., 144 F.2d 231, and Id., 145 F.2d 191 (opinions by the 
Court of Appeals for this circuit.) 

When it came back from the Court of Appeals, defendant sought 
to amend its answer by alleging that the six per cent on daily balances, 
stipulated in the contract, was in reality compensation for services in 
administering and liquidating “Class B” assets; and that it, the new 
bank, was the unconditional owner of all “Class B” assets, instead 
of pledges, so that any saving upon taxes became its property. This 
amendment was denied, but defendant was permitted to amend for 
the purpose of claiming compensation on a quantum meruit as to 
Class “B” assets, for the reasons stated in D.C., 64 F.Supp. 888. 
Later defendant moved for summary judgment based upon a mass of 
evidence taken by deposition, in anticipation of the allowance of the 
amendment. This court held that, under its interpretation of the 
two opinions of the Court of Appeals, originally and on rehearing, 
it could do no more than determine the balance due the old bank after 
hearing the evidence and fixing the compensation due for services 
rendered and expenses in liquidating both “B” and “C” assets. There 
was also the question of whether defendant was guilty of bad faith 
in handling the old bank’s affairs. 

These issues opened a very wide field for the introduction of evi- 
dence. Accordingly, defendant sought to introduce evidence in sup- 
port of all its contentions, as if its attempted amendment had been 
allowed, and has argued them both orally and in brief, including the 
validity and enforceability of the provision for six per cent interest 
on daily balances, and its right to the tax savings on real estate, both 
of which this court thought had been eliminated on the last appeal. 
Notwithstanding the views expressed in the opinions denying the 
amendment and upon the motion for summary judgment, repeated 
on several occasions in the course of the second trial, this court has 
patiently listened to and examined the voluminous evidence and record 
as well as the briefs in support of those contentions. Nevertheless, it is 
still of the opinion that its only duties are, to first determine whether 
the defendant has been guilty of bad faith and if not, the amounts due 
it for the administration and! liquidation of both classes of assets. 

Certain facts are either not denied or can not be seriously disputed, 
to wit: 

Randle T. Moore was the chairman of the board of directors and 
Ben Johnson had been president of the old bank for some years prior 
to December 1932. They were the executive heads and managers of its 
affairs, assisted by some other officers and thirty odd members of the 
board. While it had paid dividends of approximately one per cent 
a month over a considerable period of time. large sums, under in- 
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structions of bank examiners and the Comptroller of the Currency, had 
been charged off, and an ever increasing amount of slow and doubtful 
assets had been accumulating. 

In the meantime the depression, which followed the crash in the 
fall of 1929, gradually spread throughout the world, with serious con- 
sequences, not only in this institution but to the whole banking and 
financial structure of the country. Only those banks whose manage- 
ment had the foresight to see and provide against what followed the 
wild speculation that went on in the United States in the late twenties 
were saved from embarrassment by the financial crisis which culminated 
in the banking holiday in early March 1933. 

Among national bank examiners who had examined the affairs of the 
old bank was one Jacob Embry. R.T. Moore and V. Murrell, during 
the summer’ of 1932, after the departure of Johnson, had agreed to 
obtain the services of some one experienced in banking to join the force 
of the old bank, for the purpose of assisting in the liquidation of obli- 
gations in its port-folio. They finally centered on Embry. Moore 
was not successful in his efforts to induce Embry to join the staff of 
the old bank, but, after a personal appeal from Murrell, followed by 
a visit to Shreveport from Dallas, Embry was induced to accept, but on 
condition that he be permitted to “write his own ticket,” and at a 
salary of $12,000. His employment began in August of 1932, after 
having resigned as a national bank examiner. He unquestionably had 
much familiarity with the affairs of the old bank as the result of his 
audits, one of which had taken place earlier in 1932. 

On November 14th of that year, national bank examiner Sandlin 
began an audit of the affairs of the old bank. After some days, he went 
to Moore, chairman of the board, with figures, which showed it to be in 
bad shape, to such extent that the latter became incensed and used 
language which caused Sandlin to abandon further attempts to discuss 
matters with him. On Thanksgiving Night, November 24, 1932, Sand- 
lin arranged a meeting with certain of the directors, at which he re- 
ported the condition of the bank as being so serious as to warrant 
action by the Comptroller, if something were not done to repair the 
capital structure. With this development, Murrell appears to have 
taken the initiative. It can not be denied, that if Sandlin was cor- 
rect in his representations as to the old bank’s condition, the situation 
was extremely delicate, if not actually dangerous, especially in view of 
the rapidly developing picture nationally with respect to all banks. 
Some of the officers and directors, apparently led by Murrell, called a 
meeting of the most responsible, financially, directors and stockhold- 
ers of the old bank, at the Washington-Youree Hotel, at. which the 
condition as found by Sandlin, was reported, and for which the latter 
had suggested three alternatives: (1) Of assessing stockholders, (2) 
the takirig of the bad paper out of the bank by the officers and direc- 
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tors, and (3) the organization of a new bank. He advised the last. 
It is hardly necessary to say that this situation required the greatest 
care in keeping it from the public. The meeting at the hotel continued 
for a part at least of two days. No one seems to have seriously at- 
tempted to promote any of the alternatives other than creation of a 
new bank, and Murrell was the most active figure in getting subscrip- 
tions to its capital, the major porton, if not all, of which was promised 
on those two days. Among those who had tentatively subscribed was 
Embry for the sum of $100,000 or 1/10 of the new capital. However, 
he asked for time to further consider it and returned to Dallas, Texas, 
over the weekend. On coming back to Shreveport the early part of the 
following week, he informed) the others that he had decided not to par- 
ticipate. It therefore became necessary to make up this $100,000 to 
complete the capitalization of $1,000,000 (consisting of 10,000 shares 
of the par value of $100 each) and a meeting was arranged at a country 
camp owned by one of the old bank’s directors, S. D. Hunter. There 
the additional subscriptions were supplied and steps were later taken 
that culminated on the succeeding Saturday, December 3d, 1932, in 
the contract by which the new bank was to take over and liquidate the 
affairs of the old bank. Those who subscribed to the stock and organ- 
ized the new bank were all directors, and some officers of the old bank. 

Those organizing and controlling the new bank insisted upon Em- 
bry remaining. This he did and became executive vice-president of the 
new bank. He also promptly became one of the principal actors in the 
events which took place on December 3, 1932 and thereafter. He drafted 
the contract between the two banks, using as models those by which two 
other bank reorganizations had been accomplished in the city of Shreve- 
port within a comparatively short period preceding. 

Funds to provide capital for the new bank were raised in the fol- 
lowing manner: 

The Commercial National Company was a wholly owned subsidiary 
of the’old bank. S. D. Hunter, or the Ouachita Securities Corporation, 
controlled by him, held' a note of the Commercial National Company for 
the sum of $800,000, which bore interest at the rate of 542 per cent, 
and was secured by the pledge of some 2800 shares of the capital stock 
of the Continental American Bank & Trust Co. This note was pur- 
chased on December 3, 1932, contemporaneously with the contract be- 
tween the two banks, by the old bank for $300,000 in cash, $225,000 of 
which Hunter used to pay for 2250 shares of stock in the new bank. 
Murrell, trustee, paid for 490 shares of the new stock with a check for 
$49,000 drawn by the Continental American Bank & Trust Co., upon, 
and which consumed the balance of its deposit account with the old 
bank. Wheeless paid for 150 shares or $15,000 of his $65,000 sub- 
scription (650 shares) with a check upon his account with the old bank. 
George D. Wray paid for the whole of his subscription of 600 shares or 
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$60,000 by check upon his account with the old bank. Jacob Embry 
paid for 10 shares or $1,000 by check on the old bank. E. T. Robin- 
son gave his check on the old bank for his entire subscription of 1150 
shares or $115,000 and C. N. Minor paid for his 500 shares of the par 
value of $50,000, with check on the old bank but only after depositing 
$40,000 therein, from another source. Thus, the total amount paid for 
by check on accounts in the old bank was $250,000, to which should be 
added $225,000 of the old bank’s funds paid to Hunter and used to 
buy stock. 

From sources other than either bank there were supplied funds, as 
follows: Frank D. Lee 650 shares or $65,000; N’. H. Wheeless 500 
shares, $50,000; Sam Wiener 600 shares, $60,000; and C. R. Minor 
400 shares, $40,000. To recapitulate, funds of the old bank were used 
to pay for stock in the new bank as follows: 


Hunter 22550 shares $ 225,000 
Murrell, trustee, 490 49,000 
Wheeless 150 25 15,000 
Wray 600 ‘i 60,000 
Embry 10 ss 1,000 
Robnson 1150 - 115,000 
Minor 100 - 10,000 
Totals 4750 7 475,000 
Stock pd. for with proceeds of 
loans from funds of old bank 3100 “ 310,000 
Total funds of old bank used for 
providing capital for new. bank 785,000 
Stock paid for from sources other 
than either bank 2150 ss 215,000 
Totals 10000 $1,000,000 


In addition, Hunter got $75,000 of the old bank’s money in cash 
from the sale of the note of the Commercial National Company, thus 
making a grand total withdrawn from the cash of the old bank in the 
process of reorganizing the new, of $860,000; and leaving a net of 
$140,000 of new money that went into the capital structure of the new 
bank, in the beginnings, until the $310,000 borrowed from the old 
bank had been paid. In other words, the new bank began business on 
December 5th, 1932, with a net improvement of its cash position of 
$140,000 plus notes for the loans and the new stockholders’ statutory 
liability for the amount of the capital stock of $1,000,000. As 
against this, it took over all the assets of the old bank under the terms 
of the contract of December 3, 1932, and assumed its liabilities, other 
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than to the stockholders of the old bank for their subscriptions to its 
stock. The assets taken over and classified at the beginning of the 
liquidation were as follows: 


Class “A” (taken as cash or its equivalent) $ 3,511,438.78 
Class “B” 9,910,221.60 


The liabilities asumed by the new bank were 
as follows: 


Deposits $12,124,323.95 
Circulation 1,000,000.00 
Bills rediscounted with Federal 

Reserve Bank 212,000.00 
U. S. Government tax 142.54 
Reserve for interest 18,677.48 
Reserve for taxes 63,168.11 
Reserve for sundry expense 3,348.30 


$13,421,660.38 $13,421,660.38 


All other assets were placed in Class “C” and did not appear on 
the general ledger. In the new bank F. D. Lee became chairman of 
the board of directors and Murrell president with Jacob Embry as 
executive vice-president. In its dealings with the public, including 
depositors, the business continued as before, in the same bank build- 
ing, with the same bank fixtures and equipment, clerical and operating 
employees. 

Deposits declined during the first half of 1933 to between $8,000,- 
000 and $9,000,000, but thereafter, increased and were eventually 
built up to some $20,000,000 during the period of administration of 
“B” assets, which had been completed in full by May, 1937, or about 
four and a half years. For an analysis of deposits see footnote.* 


During the year 1932, from January to November 14th, cash on 





* From May 1, 1931, to December 31 of that year, there was a gradual decline of 
deposits from $20,500,483 to $15,564,450.26, or approximately $5,000,000; from January 31, 
1932, to November 14, 1932, there was a further decline from $15,453,676.33 to $13,145,- 
578.39, or roughly $2,300,000; and from November 14th to December 3d (date of closing 
of old bank or about 19 days) there was a decline from $13,145,578.39 to $12,124,323.95 
or a little more than $1,000,000. 


When the new bank opened for business on December 5, 1932, it had deposits of 
$11,979,913.42, which had dropped by the date of the banking holiday, March 5, 1933, 
to $9,269,037.21, or approximately $2,700,000. It reopened for business on March 13, 
1948, with deposits of $8,961,804.20 or an additional loss of some $300,000 in deposits. 
Thereafter, deposits hovered between $8,000,000 and $9,000,000, the lowest being $8,739,- 
000, on April 12th, until June 1933. In other words, by April 12, 1933, there had been 
paid out to depositors the sum of $3,285,255.56, in excess of new deposits, which lacked 
only $226,183.22 equaling the total amount of Class “A” assets taken over as cash or 
its equivalent under the contract. In June the deposits began to increase and continued 
to do so thereafter. 
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hand and with correspondents increased by $1,335,076; loans and 
discounts decreased $3,034,394.84. 

From November 14, 1932, to December 3d, 1932, the Continental 
American Bank & Trust Co., of which Murrell was president, with- 
drew from its deposit account with the old bank the sum of $539,204.29, 
leaving only $49,000, which was used on the last mentioned date by 
Murrell in paying for the same amount of stock in the new bank, which 
he had subscribed as trustee, and thereby closed the account. There 
is no explanation as to why these withdrawals were made by one bank 
of which Murrell was the executive head from another in which he ap- 
pears to have been so vitally interested, within less than three weeks. 
He, of course, was aware of the report and contention of Sandlin as to 
the old bank’s affairs. Ordinarily, when a bank finds itself in the con~ 
dition of the old bank, other banks and large depositors who are of- 
ficers and directors of the bank in trouble, unless they feel the situation 
is very bad, or wish to take some advantage, frequently add to deposits 
and discourage withdrawals by others. 

Had the new bank been organized with a capital of $1,000,000 
without any relation to the old bank, it was proven by witnesses of 
the defendant, that normally, some years would have elapsed before 
it could have built up deposits of as much as $10,000,000; and conse- 
quently, several years to begin paying dividends on its stock from 
earnings. On the other hand, in this case, due mainly to the charge 
of six per cent on daily balances, plus other income made available 
from activities in other departments of the bank, which were possible 
because of the fact that it was a large going concern, there was a net 
profit from December 3, 1932, to December 31, 1940, of $1,195,480.47, 
or some 119% on the capital, or at the rate of approximately 17% 
per annum. 

The purchase of the note of Commercial National Company from 
S. D. Hunter for $300,000 cash by the old bank, $225,000 of which was 
used in purchasing stock in the new bank, the loans to other officers 
and directors. of some $310,000 with which to purchase stock, and the 
use of some $475,000 of the old bank’s cash through checks on their 
deposit accounts by other officers and directors to purchase the new 
stock, were not authorized by the board of directors, but were handled 
by those involved, as if the old bank was still a going concern and would 
again open on December 5, 1932, and was without the knowledge of 
other officers and directors of the bank. This action caused the plac- 
ing in Class “B” by the use of cash in Class “A” of a substantial 
amount of assets upon which the old bank was compelled to pay six per 
cent, although the Commercial National Company’s note for $300,000 
substituted for cash bore 542% interest and interest was also charged 
on the loans made to pay for stock in the new bank. All interest col- 
lected upon assets of the old bank went to the latter’s credit. 
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Murrell was and had been for some two years executive head.of the 
Continental American Bank & Trust Company, whose stock of some 28,- 
000 shares was pledged to secure the note of the Commercial National 
Company. In addition, the old bank held or controlled some 1100 other 
shares of that bank’s stock, which gave it control or more than 50% 
of the entire outstanding issue of 7000 shares. The purchase of the 
note of the Commercial National Company, from Hunter by the old 
bank, had simply transferred to the latter as collateral these 2800 
shares of stock. It stood in the name of R. T. Moore, trustee, who 
was chairman of the board of directors of the old bank, and also chair- 
man of the liquidating committee of that institution, presumably having 
been put in that shape while held by the wholly owned subsidiary of the 
old bank, the Commercial National Company. 

During the course of the administration or liquidation of the old 
bank’s affairs by the new bank, Murrell and Embry were largely in 
control as executive officers with such aid as was given by F. D. Lee, 
chairman of the board, and other directors of the new bank. Murrell 
had not been able to see eye to eye with Moore as chairman of the liqui- 
dating committee of the old bank in handling the latters’ affairs and 
became concerned about the attitude he might take with respect to 
exchanging some obligations of the Continental American Bank & Trust 
Co. with the Reconstruction Finance Corporation for preferred stock 
of the obligor. He and Embry, believing that if the course they had 
decided to pursue leaked out, or if action was taken too soon, it might 
be thwarted by court proceedings, arranged with those in charge of 
the Commercial National Company’s affairs to have a representative in 
the office of the new bank a few minutes before the latter’s closing 
time, immediately preceding a meeting of the stockholders of the Con- 
tinental American Bank & Trust Co. Demand was made upon this 
representative for the payment of the note of $300,000, which had 
been purchased from Hunter and for which the 28,000 shares of stock 
was held in pledge. It was known in advance and this representative 
admitted or confessed that the note could not be paid. Thereupon, the 
new bank as the holder of the note and stock, among. assets of the old 
bank under the terms of the contract to December 3, 1932, proceeded 
to foreclose the pledge and buy in the stock for the account of the old 
bank as pledgee. With Murrell in control of the books and records of 
the Continental American Bank & Trust Co., it was promptly sur- 
rendered and new certificates issued in the name of another, for the 
account of the old bafik, who would vote it to suit the wishes of Mur- 
rell and his associates in the Continental American Bank & Trust Co. 
Thus, the control of the last mentioned bank passed into the hands 
of the new bank’s agents, with Murrell and his friends as administra- 
tors and liquidators of the affairs of the old bank. 
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This action of Murrell placed him, with respect to these 2800 shares 
of stock, as well as the other shares held by the old bank, in a position, 
which to say the least, was one of divided responsibility and loyalty. 
As president and directing head of the Continental American Bank & 
Trust Company, he owed a very high duty to its stockholders and as 
president of the new bank, he and: those responsible for the carrying out 
of the terms of the contract with the old bank, by the very nature of 
the undertaking, had placed themselves in the position of fiduciaries, in 
the view of the Court of Appeals, which latter relation was further 
strengthened by the fact that they had all been either directors or of- 
ficers, some of them both, in the latter institution for years. 


'R. T. Moore was the largest single stockholder of the old bank 
and at a meeting of its stockholders on January 10, 1933, was elected 
as a member and chairman of its liquidating committee the other two 
members being A. J. Peavy and J. Katzenstein. His compensation was 
fixed at $5000 per year and he was given the use of an office in the 
new bank. His duties were to look after the interests of the old bank 
and its stockholders, to consult with and co-operate with the new bank 
in the administration and liquidation of the affairs of the old bank, and 
to report from time to time to its stockholders. Moore was also a 
debtor directly of the old bank for about $70,000 and was addition- 
ally liable as endorser or guarantor of other obligations of lumber 
companies, businesses, etc., in which he was interested, to the extent of 
several thousand dollars. He owned a home in the city of Shreveport 
which represented a very large investment, and just before or shortly 
after closing of the old bank, placed a mortgage thereon for the sum 
of $25,000, proceeds of which were not used but shortly thereafter 
returned to the lender, but the note was held by Moore and the mort- 
gage remained uncancelled until he could get his affairs straightened 
out with the old bank. Moore also owned stocks and other securities 
amounting to several thousand! dollars, which he had transferred to his 
wife and others within a short time of the reorganization, all of which 
continued until the settlement. In fact, Moore, as a witness, frankly 
admitted that he had covered up this property to protect it from the 
new bank, as liquidators of the old bank’s affairs under the contract of 
December 3, 1932, because of his belief that those in charge of the new 
bank would not hesitate to wreck him if they thought they could realize 
enough out of his assets to pay what was due to the old bank. He 
reasoned that by not paying anything until he was in a position to 
discharge all his obligations he could prevent such course. He made a 
final settlement of his indebtedness to the old bank in the fall of 1936 
or nearly four years after reorganization. 

The sale of real estate, the compromise and settlement of all obliga- 
tions and accounts due the old bank where less than the face amounts 
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thereof were paid were authorized by the Comptroller and this, Court, 
and had the approval of a majority of the liqudating committee of 
the old bank. The net realization, after final liquidation from all 
sources other than Class “A” assets (which represented cash or its 
equivalent taken over by the new bank, and used to offset a corre- 
sponding amount of liabilities assumed), amounted to $11,556,454.41 ; 
against which there were liabilities assumed by the new bank equal 
to the assets placed in Class “B,” which included the $1,000,000 note, 
amounting to $9,910,221.60, thus leaving a balance, after the dis- 
charge of all liabilities assumed by the new bank, of $1,646,232.81. 
On its books, the new bank’s charge of 6 per cent on daily balances 
of assets in Class “B” amounted to $1,311,346.64; while its claim 
for services in liquidating “C” assets was the sum of $101,534.04, or 
a total of $1,413,880.68. These figures did not include any of the 
costs or out of pocket expenses for either class of assets, but only 
the compensation sought for services under the contract. Expenses 
claimed to have been incurred were for Class “B” assets $3,397.01 and 
for Class “C” $345,454.41, or a total of expenses of $348,851.42. 


Murrell and those associated with him had, in the organization of 
the new bank, taken away from Moore and his immediate friends the 
management and control of the institution known as the Commercial 
National Bank, with which the latter had been connected for many 
years. The Moore group was anxious to get back into the business with 
a bank of its own, and with that end in view, sought to acquire con- 
trol of the stock of the Continental American Bank & Trust Com- 
pany. They had been successful, in competition with the new bank, 


‘in purchasing the building occupied by the latter, having paid therefor 


$10,000 more than the new bank offered for it. Thereupon the new 
bank moved out and the Moore group was left with the banking house 
on its hands and no tenant. Finally, the Comptroller authorized 
the receiver of the old bank to offer all the stock of the Continental 
American Bank & Trust Company held by the new bank for account of 
the old bank at public auction, which was done at the instance of and on 
the guarantee by the group with which Moore was associated that it 
would pay a minimum of $120 per share for the stock. They under- 
stood that the new bank was not interested in bidding on this stock, 
but on the day of sale one of the present attorneys for the defendant 
appeared and bid the sum of $127 per share, in the name of F. D. 
Lee, a former director of the old bank and’ chairman of the board of 
the new bank. It is admitted that this purchase was for the Murrell 
group in the new bank. The sale was promptly confirmed by this 
court on application of the receiver because it was thought to be an 
excellent sale, and later a suit was filed on behalf of certain stock- 
holders in the old bank attacking it. This action was dismissed 





104 THE BANKING LAW JOURNAL 


on the ground that the facts alleged did not charge fraud on the 
part of defendants therein, but merely legal conclusions. 

W. K. Henderson, claiming to represent some of the stockholders 
of the old bank, and others in association with him, had instituted 
proceedings in the state court seeking to annul the contract of Decem- 
ber 3, 1932, and also to compel the new bank and those conducting the 
administration and liquidation of its affairs to permit him and them to 
examine and audit the books and records of the old bank. In the spring 
of 1935, the new bank joined in a request to the Comptroller for an 
audit of the old bank’s affairs to forestall Henderson’s efforts. The 
audit was made under directions of the Comptroller’s office, with in- 
structions to the examiner.to appraise the remaining assets on a 
collectible dollar basis, rather than a gradual liquidation of the type 
which had been followed up to that time. There is no explanation 
from any source why the appraisal was required on that basis. Ul- 
timately, it made a great difference in the result insofar as solvency 
was concerned. The old bank was found to be insolvent by the ex- 
aminer, to the extent of some $600,000, which, on further discussion 
with Embry, was reduced to approximately $350,000. This report 
of the examiner was made in June 1935, but the receiver was not 
appointed, and did not take his office until February 21, 1936, some 
eight months later. Here again, no attempt was made to explain 
the delay, but it would not be unreasonable to conclude that, since the 
new bank was the only creditor, its wishes, in the meantime could 
and probably did have some influence on the action of the Comptroller. 


The new bank eventually vigorously urged the appointment of a 
receiver. It was finally joined in that request by Moore as chair- 
man of the liquidating committee of the old bank, who sought the 
receivership for himself. Instead, the Comptroller named one or 
those on his list of professional receivers, who took charge and some 
four days later announced his idea of the value of the remaining assets 
and asked the new bank to make a bid therefor. Also, within an 
equally short time the latter made its proposal to take over the re- 
maining assets, to be applied pro tanto on the balance due, plus an 
assessment of $300,000 against the stockholders of the old bank, in 
full settlement of the contract of December 3, 1932. This proposition 
was worked out largely by Embry; and both he and Murrell, and 
perhaps others, went to Washington to present it to the Comptroller. 
Murrell also put the proposition in writing after authorization of 
the board of directors of the new bank. However, it was never ap- 
proved by the Comptroller. 

It taxes credulity to ask one to believe that the first receiver was 
able to acquire any extensive knowledge of the old bank’s affairs within 
four days, even though Hawkin’s examination of some eight months 
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earlier may have been available, without reliance mainly upon the 
opinions and records of those in charge of the liquidating. It is also 
remarkable that Embry was able, within so short a time, to give 
his own opinion as to values, to the extent that he recommended, and 
the directors of the new bank approved, an offer for the remaining 
assets. However, this is more readily understandable than the quick 
action of the receiver. Embry had perhaps been the most active in- 
dividual in the liquidation of the old bank’s affairs, and therefore had 
the benefit of that familiarity with its assets. 

Within a comparatively short time, the professional receiver was 
relieved and in his place Paul M. Brown was appointed. The latter 
had been strongly recommended by Murrell and other officers of the 
new bank. Brown, until a short time previous, had been an employee 
and cashier of the Continental American Bank & Trust Co., of which 
Murrell was president, and was, admittedly, a very close personal 
friend and associate of the latter. He also knew that he owed his 
selection largely to those in charge of the new bank. Within a com- 
paratively short time after his appointment, Brown’s reports as re- 
ceiver showed a decided increase in the deficit of assets as against 
liabilities of the old bank, which grew rapidly to some $800,000. Some 
two or three months later when the proposition to purchase the re- 
maining assets by the new bank had been definitely turned down by 
the Comptroller the deficit dropped to some $200,000 and by the end 
of 1936 it had entirely disappeared, and Brown was showing a surplus 
of assets over liabilities of several] thousand dollars. The record 
contains no sufficient explanation of these facts. The intervenors 
contend that it was done to aid defendant in purchasing the remain- 
ing assets of the old bank on its own terms. 

With this statement of facts, which are either conceded or about 
which there can be little or no dispute, I shall proceed to a considera- 
tion of the case upon the issues which it is believed are before the 
court on this second trial as above stated. 


Issue of Bad Faith 


As to bad faith on the part of defendant and its officers and agents, 
we start with the proposition that fraud is never presumed but the 
burden is upon the person claiming it to both allege and prove it by 
a fair preponderance of the evidence. Suspicion and the proof of 
circumstances which may reasonably be construed one way or the 
other are not enough. However, in a case such as this, those occupy- 
ing the position of fiduciaries are under the duty to conduct themselves 
in such manner as to be free from all unfair dealings towards the cestui 
que trust, and are bound to account to the latter for everything which 
rightfully and according to the principles of equity should go to it. 
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No profit from the trust can be claimed beyond that which is fixed in 
the contract or which is provided by the letter of the law in rela- 
tionships iniposed by it. 65 C.J. p. 225; Verbo Trusts. 

The attorneys for the plaintiff receiver have taken the position 
that in view of the attitude of the Comptroller, they should be absolved 
from participation in the issue of bad faith, leaving this entirely to 
the intervenors. 

The intervenors claim first, that there was early evidence of bad 
faith and a scheme to defraud in the events leading up to the closing 
of the old bank and the organization of the new bank, followed by the 
execution of the contract of December 3, 1932. They cite the bring- 
ing of Embry into a position of authority and his insisting upon broad 
powers, after a personal appeal by Murrell; the former’s claim of hav- 
ing discovered within a very short time, after accepting employment, 
that the condition of the old bank was much worse than he had thought, 
which finding he admits he failed to report to the board of directors, 
so that they might have taken remedial steps; the appearance of 
examiner Sandlin from the same branch of the service in which Embry 
had so recently served, within about three months, and his severe 
handling and unfair appraisal of assets, which included an excessive 
and unjustified amount of estimated losses; Sandlin’s recommendation 
for the creation of a new bank, instead of insisting that the directors 
and officers of the old bank take what he considered bad paper out of 
it; the transaction by which the Hunter note and collateral of 2800 
shares of Continental American Bank & Trust Co. stock were handled ; 
the permitting by the Murrell group, or those in charge of organizing 
the new bank, of the use of approximately one-half million dollars of 
the old bank’s money to buy stock in the new; the lending to other 
such directors of some $310,000 for the same purpose; and their 
keeping from still other directors, officers and stockholders knowledge 
of what was thus being done, until after all of it had been completed, 
when they knew the old bank would not be permitted to open again 
after its closing on December 3, 1932; thus giving these favored few 
an advantage over other directors and stockholders; and finally, be- 
cause of the increase, since the first of the year 1932, of the amount 
of cash on hand and with other banks of approximately $1,500,000, 
together with the collection of more than $3,000,000 of loans and dis- 
counts, the old bank was in much better position on November 14th 
than it was in January, which demonstrated there was no justification 
for the pretended danger claimed by Sandlin and others. In other 
words, this contention of intervenors necessarily implies a preconceived 
scheme on the part of the organizers of the new bank to take over 
the business of the old bank, including its cash deposits, customers and 
assets, free of responsibility to old stockholders, who could not partici- 
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pate in the new bank, except as to what remained, after paying off 
depositors and ordinary creditors and thereby enabling defendant and 
its organizers to realize, for themselves, large profits in the way of 
interest charges, fees for services, etc. 

The conduct of the individuals in this case, both in Murrell’s 
group, or those organizing the new bank, and those of the old stock- 
holders and their friends and associates must be viewed according to 
conditions which existed at that time. As stated above, business 
generally was on the downgrade and this condition culminated in 
the banking holiday just about three months later. Very few people 
had ready cash. Apparently, it was necessary for those who provided 
capital for the new bank to raise it from whatever source they could, 
as illustrated by what they did, described above. It would hardly be 
contended that they should have used the old bank’s cash to take bad 
paper out of the bank, in the manner that was done in organizing the 
new bank. They also took the risk of what they invested and the ad- 
ditional liability incurred as stockholders in the new bank. Can it be 
said, after fair consideration of the limitations of the human mind, 
that those charged with improper conduct in the course that was pur- 
sued, could, even with their knowledge of the old bank’s affairs, have 
foretold the result of a liquidation of its assets under existing condi- 
tions to the extent of causing them to conspire with others, especially 
the Comptroller’s Office, in wrecking the old bank, if they really believed 
it was not in serious trouble? While there is some difference of opinion 
as to what might have been done with respect to saving the old bank, 
there is no showing of the willingness or ability of any substantial num- 
ber of its stockholders or directors to put up the money necessary to 
restore what the Comptroller through the examiner (their decision was 
final) considered a serious impairment of capital. Without definite 
action on one of the alternatives, the old bank probably would not have 
been permitted to remain open very long beyond December 3, 1932. 
While directors of the old bank were under a very high duty to act 
in the best interests of its stockholders, this did not subject them to 
penalties for honestly choosing what they considered the only feasible 
course they could pursue. The very nature of the responsibility gave 
them the latitude or discretion to use their best judgment. When a 
bank is about to fail in a community such as was involved here (a 
city of some 100,000 population with a wide trade territory, exten- 
sive oil fields, refineries, gas production, and large farming interests, 
in an area including portions of three states), things may be done 
which, under normal conditions, would not be fully sanctioned. The 
actions of men should not be judged too severely under such condi- 
tions. However, we are not here concerned with the question of validity 
vel non of the things that were done, but with whether they prove bad 
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faith or a wilful intent to injure the old stockholders. This is not a 
suit to set aside the contract of December 3, 1932, but a proceeding 
for an accounting of the old bank’s affairs. 

It is not believed that the evidence warrants a finding of bad faith 
from the circumstances preceding and including the organization of 
the new bank and the execution of the contract of December 3, 1932. 


The 6% Interest Charge 


The question of whether the provision of the contract for the pay- 
ment of six per cent interest on daily balances was an evidence of bad 
faith, which of itself justifies the denial of compensation to the de- 
fendant for its services, seems to have been answered by the Court of 
Appeals holding that it was usurious, as a matter of law and could not 
be recovered. If that conclusion is correct the statutory penalty has 
been applied, and it is not felt that equity requires more. Six per 
cent interest was plainly and expressly provided for in the contract 
and was before the eyes of the representatives of the old stockholders 
who executed it. It would seem that a definite showing of coercion 
which the parties could not resist or from which they could not extricate 
themselves, was necessary, not merely the inference arising from their 
financial inability to solve the difficulties of the old bank by some other 
means. 

Tax Savings 


The savings made by the use of real estate included under the con- 
tract of December 3, 1932, was claimed on the theory, that lawful 
title to such property had passed to the new bank, which, while incor- 
rect, as a matter of law, had the support of the Comptroller’s office. 
Errors as to law, if honestly made, are not sufficient to constitute bad 
faith, justifying denial of compensation on this ground. 37 C.J.S., 
Fraud, § 24, p. 263; O’Connor v. Ludlam, 2 Cir., 92 F.2d 50. 


Purchase by the New Bank of the Continental American Bank & 
Trust Co. Stock 


As to the stock of the Continental American Bank & Trust Co., 
there can be little doubt but that Murrell and Embry with the former’s 
thorough knowledge of its value and especially in view of the fact that 
he and his friends were in control and wanted to retain it, had planned 
very early to pursue a course that would attain that end. In the 
jockeying for control of this bank, Moore, in view of his relation to the 
stockholders of the old bank, was in no better position than Murrell, 
although he and his friends, like the Murrell group, in organizing the 
new bank, emphasized their willingness to have all old stockholders share 
ratably in the new organization when formed, provided they could pro- 
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duce cash for that purpose. But in each instance it seems clear that 
the promoters should have known that such course was beyond the 
financial ability of many of those who had not already entered into the 
respective plans. If we were confronted with an action of nullity to 
set aside the sale of this stock, the facts alleged, and shown on this 
trial, would require serious consideration, especially the refusal to per- 
mit prospective purchasers at receivers sale to obtain information 
about the affairs of the bank, a majority of whose stock was involved, to 
enable them to intelligently bid upon it. It was to the interest of the 
old bank and the duty of the new institution as liquidator, especially 
where its officers were in charge of both the new bank and the Con- 
tinental American Bank & Trust Co., to see that every facility was 
afforded to encourage bidding in order that the best possible price 
might be obtained for this stock. The conduct of the defendant and 
its responsible officers with respect to the handling of this stock comes 
very close to bad faith of the character which was mentioned by the 
Court of Appeals. They knew in advance what the other group had 
‘guaranteed to bid. They had other information in their possession 
to aid them in bidding and there was the question of whether their re- 
lations to the matter were such as to prevent their becoming the pur- 
chasers. It may be that the Court of Appeals will consider the cir- 
cumstances in connection with this matter sufficient to warrant a 
denial of compensation. It is my judgment that it should be taken 
into consideration in fixing the amount of compensation. 

There were 350 shares of its own stock held by the Continental 
American Bank & Trust Co., which fact was not shown on the state- 
ment furnished to this court by Brown, receiver, when he applied for 
confirmation of the sale of that belonging to the old bank. Nor did 
the increase in value on the current market of certain securities appear 
upon the statement. However, it is not felt that this was a wilful 
omission. The increase in value of securities in the market is not cus- 
tomarily noted in a bank statement, since the market varies from day 
to day and month to month. Ordinarily the book or face value is 
shown, and while, if it were known to a prospective bidder for the stock 
that such securities had increased in value so as to add substantially 
to the value of the stock, there might be a disposition to pay more 
for it, it is not believed that the facts in this instance would have caused 
this court to refuse approval of the sale. Besides, action of the re- 
ceiver can not be attributed to defendant without proper proof. There 
is the further circumstance that several of those composing the group, 
which I have called Moore’s friends, were and had been for some time 
stockholders and directors in the Continental American Bank & Trust 
Co., whose books and records were subject to their inspection. Also, 
many of the facts complained of were actually known to some of the 
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Moore group. A Mr. Murphy, who had agreed to participate to the 
extent of $100,000 in the purchase of control of this bank, was what 
might be called a hard-headed and successful banker, who testified that 
he would not have been willing to pay more for the stock had he known 
the facts in regard to the items relied upon to show bad faith in this 
particular matter. Another in this group, a Mr. Bean, said as a 
witness that he could have absorbed Murphy’s commitment, even at a 
higher price, but the truth of the matter seems to have been that Mur- 
rell’s group made such a substantial increase in the bid, aggregating 
nearly $40,000, out of the total price of approximately $500,000, 
that the others were not prepared to meet it. The stockholders of the 
old bank were the beneficiaries to the extent of $7.00 a share over the 
price which the Moore group would have paid. As stated above, the 
Appellate Court may reach a different conclusion from that announced 
here. 


Defendant’s Responsibility for Appointment of Receiver 


The determination of the solvency of the old bank and the neces- 
sity for the appointment of a receiver were matters within the judg- 
ment and discretion of the Comptroller. The very nature of the bank- 
ing business is such that Congress evidently considered it better to en- 
trust the control of national banks to the executive department of the 
Government, rather than to call into play the slow processes of the 
courts when insolvency or other serious troubles arise. However, this 
discretion is a legal one and may be abused just as in the courts. If 
such abuse is caused by the misconduct of the parties involved, to the 
extent that it appears reasonably certain that the course taken by the 
Comptroller would not have been pursued but for that conduct, it 
would seem that, notwithstanding the conclusiveness of the action by 
the Comptroller, the consequences may be visited upon those through 
whose fault the estate has suffered. 

It has been demonstrated, I think, that the appointment of a re- 
ceiver was not necessary. 

Insolvency was found as the result of a type of appraisal known 
as the “collectible dollar basis,” which is not contemplated in a fair 
and equitable liquidation of an estate such as this, under the condi- 
tions which prevailed, and were specifically noted in the agreement. In 
this instance there was a stipulation in the contract that “the affairs” 
of the old bank should “be liquidated in an orderly manner . . . under 
a plan that will insure full protection” to depositors and creditors 
“and will in the greatest possible degree, consistent with its own (the 
new bank’s) interests, protect the interests of the shareholders and 
alleviate the injury, actual and potential . . . of forced liquidation of 
the affairs” of the old bank. (Emphasis by the writer.) The receiver 
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did little more than to stand by and give attention to what was going 
on. All the work of administration, collection of bills and accounts, 
shifting of assets, etc., was carried on by the new bank, just as had 
been done from the beginning, the change being that the receiver con- 
ducted the correspondence with the Comptroller’s office, kept a set of 
books, and presented in his name applications for the court for ap- 
proval of the sale of real estate compromises or settlements of claims 
for less than face value, etc. Before the end of the year in which the 
receiver was appointed, notwithstanding he had shown in the late sum- 
mer or early fall an increased deficit or insolvency of some $800,000, 
the condition of the old bank, according to the receiver’s own figures, 
(which were largely those furnished by the new bank), showed a sur- 


plus. 


It is no doubt true that Henderson caused the new bank and its 
officers many headaches, but none of these justified the appointment of 
a receiver if the old bank was not insolvent, particularly, where all 
its property was in the hands of its only creditor, the defendant, who 
was vested with full authority to pursue any and all legal steps for 
the protection of that custody and for the liquidation of its affairs, 
the same as could be done by a receiver, except that perhaps there 
might be less doubt of the defendant’s right to bid on or acquire the as- 
sets of the trust from a receiver than at a sale by itself. Strong evi- 
dence of the lack of urgency was the long delay between the finding of 
insolvency by the examiner and the appointment of the receiver. 


It is contended by both the present plaintiff, receiver, and the in- 
tervenors, the facts so thoroughly demonstrate the original appoint- 
ment was not necessary, that the defendant should be charged all the 
costs occasioned thereby. Defendant, of course, vigorously denies and 
opposes that contention, referring to the provisions in the contract 
that the new bank should not be held responsible for mistakes in judg- 
ment but only for fraud. 


It is the view of this court, however, that this question is controlled 
by the principle that, even though such stipulations be entered into, 
the trustee nevertheless is held to the conduct and care required of a 
prudent administrator, and, if he has unnecessarily imposed upon the 
estate expenses which can not be reasonably justified and it is shown 
they were caused to serve some personal end, then, in the accounting, 
he may be charged with the same as against any compensation that he 
would otherwise have been entitled to receive. C.J.Vol.65, p. 725, Sec. 
549, Verbo Trusts. As witnesses, Murrell and Embry, particularly the 
former, insisted that the conduct of Moore with respect to his own 
indebtedness and his attitude towards accounts of certain concerns and 
individuals, had the effect of delaying and hindering the defendant in 
its efforts to liquidate the estate. However, all remedies which could 
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be used under the receiver were equally open to the defendant without 
the appointment, if there was a disagreement with Moore. It had the 
right to make the decision. As a matter of fact, the new bank con- 
tinued in control and undoubtedly “called the tune” through the re- 
ceiver as to steps he should take, with the approval, of course, of the 
Comptroller, the same as it did before his appointment. 

I am convinced that the truth of the matter is that, both Moore 
and Murrell were casting “covetous eyes” upon this Continental Ameri- 
can Bank & Trust Co. stock, and this coupled with Moore’s covering 
up his own assets, created a personal feeling between these individuals, 
which caused both of them to lose sight of their responsibilities to the 
stockholders of the old bank and that it was principally for this reason 
that the receiver was sought. Moore probably believed, in view of the 
result of the examination by Hawkins of the old bank’s affairs, on the 
basis used, that Murrell and others would be able to have a receiver 
appointed. He therefore made no formal objection and promptly 
sought the appointment through individuals he thought would be able 
to obtain it for himself. However, this did not succeed. After a short 
service, the professional receiver resigned and Murrell’s selection, Paul 
M. Brown, was named. He served through the crucial period during 
which the stock of the Continental American Bank & Trust Co. was 
disposed of. Therefore, under the circumstances disclosed by this 
record, I believe the receiver was wholly unnecessary, to the knowledge 
of both the defendant, and to Moore as chairman of the liquidating 
committee of the old bank; and since both were responsible (Moore 
not having opposed the request for a different motive), all expendi- 
tures by and for the receiver should be borne equally by the old and 
new bank. : 
Attempt to Buy Remaining Assets 


The fourth alleged ground of bad faith is the charge that defend- 
ant, after provoking appointment of the receiver, sought with the 
latter’s aid, to purchase the remaining assets of the old bank for a 
fraction of their real value, and to also have a stock assessment levied 
against the stockholders of that bank. If it could be said that a fair 
preponderance of the evidence on this point supported this conten- 
tion, then, of course, I think it would be sufficient, within itself, to jusify 
the denial of compensation or the reimbursement of expenses. How- 
ever, it must not be overlooked that there remained, as part of the 
unliquidated assets of the old bank these same 3900 shares of the stock 
of the Continental American Bank & Trust Co., which apparently, all 
along, had excited the interest, as it turned out, of both Moore and 
Murrell. But, even with this condition, we are left more or less to sus- 
picion, plus the conduct of defendant, which, if it stood alone, might 
justify a conclusion that there was a preconceived scheme on its part, 
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through Murrell and his friends, to acquire this stock for their own 
benefit and on their own terms. Yet, in order to reach that conclusion 
we must find that the Comptroller or his agents, the examiners, per- 
haps both, were in collusion with defendant and its officers. It is the 
positive testimony of Murrell and Embry, as well as of examiner Haw- 
kins, that the suggestion for defendant to make an offer for the re- 
maining assets of the old bank some four days after the receiver’s 
appointment came from the said receiver and not from the defendant’s 
agents; that Embry disagreed with the examiner and insisted that the 
deficit found of some $600,000 was too much; that it should be reduced 
nearly one-half; and that when Embry and Murrell went to Washing- 
ton with the receiver for the purpose of presenting the proposal to 
purchase the remaining assets, Embry told the Comptroller what the 
new bank was willing to bid but stated it should not be accepted, and 
if not accepted, there should be no assessment against the stockholders. 
(This was further proof that Embry did not believe haste was re- 
quired, or that there was, at that time, any immediate prospect of a 
deficit.) This testimony is not contradicted. 

If the idea that the new bank should purchase the remaining assets 
originated with the receiver, and if his appraisal was honestly and 
competently made, without suggestion or influence from the new bank, 
then it could not be said that the latter had “rigged” or engineered the 
matter for the purpose of acquiring them at a sacrifice figure. Con- 
siderable doubt is cast by the fact that the appraisal was made in 
such a short time with the offer following almost immediately. But, 
can the court, in such circumstances, say there was positive proof of 
a scheme and intention to abuse the trust, which was defeated only 
by the failure of the Comptroller to approve it? I think not. 


My conclusion, therefore, is that while neither singly nor together 
the several grounds claimed justify a denial of all compensation, they 
do warrant a court of equity in fixing it at such a figure, as will, in 
view of the substantial advantages and profits derived by the new bank 
from the business and assets of the old bank, do justice to both sides. 

Defendant’s counsel strongly contend that the relation of the new 
bank and that of its officers and agents to the old bank was not that 
of fiduciaries within the meaning of that word. It is said that: “Every 
duty, every obligation, every liability of this defendant must be based 
upon the provisions of the contract of December 3, 1932.” This ig- 
nores the obligations of the organizers of the new bank to the stock- 
holders of the old bank, arising from the fact that everyone of them 
was a director, and some officers, of that institution, bound -not to do 
anything and not to take any position that was inimical to its inter- 
ests. They could not, by the mere formation of a new bank, and the 
consequent going into liquidation of the old, shield themselves from 
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those prior duties. While, of course, the new corporate entity had 
certain rights and obligations, distinct from its officers and stockhold- 
ers, still it was the individuals who acted for it, and in this instance 
particularly, who were the beneficiaries of its action. They could 
not in this manner absolve themselves from the responsibility which the 
law placed upon them. They simply substituted the new bank for-them- 
selves in carrying out those obligations, and it is believed that they 
could no more escape by this means than if individuals had been em- 
ployed to perform the services of administering and liquidating the 
old bank’s affairs. The substitution of performance, it seems, car- 
ried with it the transfer of duty. Most of the authorities cited in 
support of this contention involved contracts made at arm’s length, 
such as a going bank coming to the assistance of another in trouble 
and taking over the latter’s affairs for the purpose of working them 
out, with no prior commitment or fiduciary relationship, such as the 
directors and officers of the old bank in this instance bore. It is not 
deemed necessary to review those cases at length, but sufficient to call 
attention to those relied upon by the Court of Appeals, in stating the 
nature of the obligation in this instance. See also Kaufman v. Mar- 
quette National Bank, D. C., 289 F. 295. 


Compensation for Administering Class “B” Assets 


The basis for the belief that the defendant, if not guilty of bad 
faith such as to deprive it of all benefits, should be allowed a reason- 
able compensation for administering Class “B” assets, was stated in 
the opinion found D. C., in 64 F.Supp. 888, and need not be repeated. 
After considering the large volume of evidence, both oral and docu- 
mentary, the court is more thoroughly convinced that this is peculiarly 
a case for the exercise of the broad powers and principles of equity, 
to the end that justice be done. Defendant contends that the issue 
of usury is barred by limitations, since more than two years had elapsed 
from the taking of credit for the interest, which, under the receivers, 
was based upon vouchers issued at stated intervals to the defendant. 
Intervenors reply, in substance, that this is an action for an accounting 
by a trustee for the administration of its trust, which was not com- 
pleted until the entire undertaking had been finished and its report 
made to the cestui que trust. 

The nature of the business involved was not one in which the de- 
fendant held a fixed obligation for a definite sum, but was in effect 
a running account, in which debits and credits were continually accru- 
ing on both sides of the ledger. The mere entry thereon of a charge 
or credit was not final, like the payment of cash upon a note, which 
represented an unconditional promise to pay a fixed sum. See Lloyd v. 
Fidelity Nat. Bank, 169 Wash. 107, 13 P. 2d 504. 
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I still think, and the Court of Appeals in this case has said, that, 
even the $1,000,000 note was not an obligation of the last mentioned 
character, but that its becoming a liability of the old bank was de- 
pendent upon the failure of the liquidation to produce an amount suf- 
ficient to discharge the obligations assumed, which condition never hap- 
pened. Furthermore, in an accounting for the administration of a 
trust such as this, the trustee becomes a claimant for the sums which he 
asks for his services, as against which the plea of usury may be used as a 
shield, even though it would be barred in a direct action to recover 
under the provisions of the statute. McCarthy v. First Nat. Bank, 223 
U.S. 498, 32 S.Ct. 240, 56 L.Ed. 523. 


I do not believe the plea of prescription or limitations can be sus- 
tained. 

Coming now to the question of how much compensation can be al- 
lowed for administering of this class of assets, the defendant’s witnesses 
have given their opinion (which any attempt to fix the value of services 
must be) that the new bank should be paid almost to the dollar the 
amount which six per cent on daily balances would have produced. 
Most of these witnesses were either present or past officers or employees 
of the Comptroller’s office, and while their views are entitled to much 
weight, the Court, at last, has to use its own judgment. Sometimes, 
men, whose business it is to deal with the misfortunes of others, be- 
come hardened, perhaps unconsciously, and are inclined to look to the 
end accomplished rather than the means by which it is brought about, 
without the accompanying need for carefully weighing of all interests 
concerned. In matters such as this, they seem to acquire a collector’s 
attitude as illustrated by the response of Mr. Keyes, defendant’s chief 
expert on the subject, to questions by the court when he said, in effect, 
if not in exact words, that an opportunity such as that offered by this 
case for making a good fee happened very seldom, or once in a life- 
time. On the other hand a chancellor’s duty is to inquire into the na- 
ture and extent of the labors performed, the skill, efficiency and in- 
tegrity used by the claimant,. and perhaps most important of all, the 
benefits of those services to the estate. 

It was hard for this court to understand the attitude of all the 
witnesses for the defendant with respect to the advantages accuring 
to the new bank from the fact that it took over a going concern, with 
conditions favorable to the rapid building of a substantial banking 
business, if the administration was successful. The posibility, if not 
the probability, of such a result has been thoroughly demonstrated 
in this case by the condition of the new bank, even at the end of 1936 
or about four years, to say nothing of final liquidation, and the claims 
made here, which, if allowed, would exceed by several hundred thousand 
dollars its entire capital. This was accomplished in a period when 
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many other banks in the country were passing dividends or earning 
much less than they did prior to the depression; so much so, that both 
the national banking administration and those of the states permitted 
making of charges for services that were either unknown or rarely 
used before. One of the great advantages which this bank and all 
others derived from this change of attitude of government, was to be 
relieved from the payment of interest on certain types of deposit, which 
had averaged some $200,000 a year to the old bank. This court has not 
overlooked the contention so strongly urged by defendant’s expert 
witnesses, that the collection of delinquent accounts has a tendency to 
antagonize the debtors, thereby more than offsetting the advantages 
of acquiring the business of an old, well-established bank. The simple 
answer seems to be that in this case that result did not follow to any 
great extent. 

There is no disposition to deny credit to the management of the 
new bank, which undoubtedly had much to do with its success as against 
the management in the nineteen twenties. However, it must be re- 
membered that the former not only had the benefit of the expensive 
lessons of the recent past, but were helped by the gradual improve- 
ment which took place, together with the over-all strengthening of bank- 
ing and similar businesses by the Federal Deposit Insurance Act and 
other measures enacted by a reform national administration. The 
machinery and setup of the old bank, in the way of facilities, personnel, 
correspondence, reputation, etc., in the banking world, made it possible 
for the competent new management to continue the business of the old 
bank in the new institution, with the public generally knowing little of 
the travail of its rebirth. That the new bank recognized and took 
advantage of the value of the past history and reputation of the old 
bank, was demonstrated, to some extent at least, by the special edition 
in the way of an advertisement in a local newspaper on the eve of mov- 
ing into its handsome new seventeen story building. 


Is it just and equitable that only those who had the means, or 
who choose to invest in the new bank, should reap large profits, simply 
because they gave that efficient and capable service, which they owed, 
not only to the new bank, but to the stockholders of the old bank as 
well? Murrell and Embry appear to have recognized the old bank’s 
right to fair treatment in their protestations with respect to the pur- 
chase of the remaining assets, shortly after the appointment of the 
receiver, to the effect that they would rather lose a little than to make 
a profit thereon. Yet, the figures in the sums sought to be taken 
under the new bank’s conception of fair treatment, which are substan- 
tially the same as those being pressed now, speak more eloquently 
than words. 


It is very difficult to separate the services performed as between 
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Class “B” and Class “C” assets. They were frequently shifted from: one 
to the other and undoubtedly much of the work was done on the same 
paper and properties while appearing at different times on the books 
in each category. As the assets of the old bank were collected and 
passed as cash into the coffers of the new, and liabilities assumed were 
reduced, the latter took on the growth and strength of a vigorous 
financial institution as was intended. There is no exact criterion by 
which compensation may be fixed in a case such as this. The total 
amount collected from both classes of assets, as stated earlier in this 
opinion, was $11,556,454.41 of which $9,910,221.60 was necessary to 
discharge the liabilities assumed which equalled Class “B” assets as 
they were classified pursuant to the contract of December 3, 1932. 
This represented both the minimum and maximum liability under that 
head. It is believed therefore that 5 per cent of this amount, or 
$495,511.08, would be full value and ample compensation for the 
services performed. If $9,910,221.60 was collected from Class “B’’ 
assets, the remainder necessarily fell into Class “C.” Applying the 
same rate would entitle the new bank to receive the sum of $82,111.64. 


It is somewhat remarkable that the new bank, in its claim for ex- 
penses in the administration and liquidation of the two classes of assets, 
showed only $3,397.01 as attributable to Class “B,” which aggregated 


nearly $10,000,000 in amount, while the sum of $345,454.41 is claimed 
to have been expended on collecting Class “C” assets, amounting to the 
said sum of $1,646,232.81. Whether in reality there was a much larger 
expenditure on Class “C” because of their inferior character and the 
greater efforts necessary to make collection, or whether these charges 
were passed to that class in view of the terms of the amended contract, 
there is no way of knowing. In the result reached here it makes little 
difference. 


Counsel for the receiver point to the statement of expenses appear- 
ing on page’ 518, etc., of the printed record on the former appeal of 
$172,818.98, which were filed in the lower court on April 4, 1941. They 
say this is the total amount which defendant should recover rather 
than the sum of $345,345.93, the argument being that the former 
sum was all that defendant claimed at that time when administration 
of the estate had been completed. This statement in the former record 
begins at page 518, marked “D 4” or “Schedule II,” was headed “Pro 
Rata of salaries of Officers and Employees Due by Receiver of the 
Commercial National Bank of Shreveport in Matter of Administering 
Class ‘B’ and Class ‘C’ Assets to and Inclusive of April 30, 
1939 Under Contract.” The items making up the latter figure above, 
for expenses now claimed, are set forth in “Hoffman No. 11” in- 
troduced on this second trial. This exhibit bears the heading “Sum- 
mary of Expenses Incurred and Paid by the Commercial National 
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Bank in Shreveport in Connection with Realization of the Assets 
Taken Over by It From the Commercial National Bank of Shreve- 
port, from December 5, 1932, to December 31, 1945, Inclusive.” 

Embraced in “Hoffman No. 11” are such items as the salary of the 
chairman of the liqudating committee of the old bank, at $5,000 per 
year, beginning with 1933, and continuing until the appointment of 
the receiver on February 21, 1936, receiver’s expenses, telegrams, 
traveling expenses, real estate expenses, including salaries, etc. of the 
manager of a plantation, legal expenses, taxes, depreciation, etc. It 
therefore appears that the statement of expenses now relied upon in- 
cluded a large number of items that were not in the ones submitted 
on the first trial. Since this claim is supported by the testimony and 
records of the defendant without substantial dispute, recovery thereof 
seems warranted by the conclusion reached in this case. There should 
be deducted from the total of expenses allowed with respect to both 
“B” and “C” assets, the one-half of all the expenses of the receiver- 
ship (including receiver’s compensation) embraced in the above 
figures, as the portion of this expense assessed against the defendant 
for reasons heretofore stated. It should also be ascertained whether 
there is any duplication here of expenses of the receiver which are in- 
cluded in the gross amount of the costs of the Receivership. 

There should be judgment in favor of the plaintiff and intervenors 
and against defendant for the amounts and in accordance with the 
conclusions reached herein. 


Proper decree should be presented. 


Liability of Bank in Transmitting Funds 
For Deposit 


Where a customer leaves with a bank commercial paper 
to be collected, and nothing more appears from the words or 
conduct of the parties than that the paper was left “for collec- 
tion,” the law takes it that the bank is an agent “for trans- 
mission” of the paper for collection, and it is not held liable 
except for lack of due care in forwarding the paper or in the 
selection of a suitable agent for collection. 

The remission of funds by one bank to another is actually 
the reverse of the collection of funds by one bank from another. 
Since, in the case of commercial paper to be collected. the 
law declares that in the absence of other stipulation, “for 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §297. 
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collection” means “transmission for collection,” it follows that 
where American money is left “for deposit” in a foreign bank, 
these words must be declared to mean “transmission for de- 
posit,” for while the bank may transmit the actual, physical 
collection item, it cannot transmit the actual money to a foreign 
country. It must resort to the drawing of a draft to the order 
of the foreign bank, and this is undoubtedly contemplated by 
the parties. 

The original bank receiving monies “for deposit” in an- 
other bank is not liable for the negligence or default of its 
agent to whom it is necessary to transmit the fund, if it used 
reasonable care and diligence in the selection of such agent. 
This was decided by the Superior Court of Pennsylvania in 
the case of Cardillo v. Torquato, 54 Atl. Rep. (2d) 910, by . 
the following opinion: 


The principal question here is whether the defendants, private 
bankers, were agents of the plaintiff, or contracted to perform an 
independent undertaking under a receipt of the defendants. De- 
fendants’ place of business was in the borough of Windber, Penn- 
sylvania. The plaintiff desired to establish a credit in the Postal 
Savings Bank of Italy, and for that purpose gave American money to 
the defendants, who signed a receipt: “Received from Mr. Mauro 
Catena Cardillo, Italian Lire twenty-six thousand for deposit with the 
Postal Savings Bank of Rome, for account of Mauro Catena Cardillo. 
...” For this service defendants received a commission of one per cent. 

Defendants promptly issued their draft upon the National Bank of 
Veterans of Rome, payable to the Postal Savings Bank of Rome in 
the amount of money called for. At the same time they deposited the 
money in question with the New York branch bank of the National 
Bank of Veterans of Rome. When the Postal Savings Bank of Rome 
presented the draft to the National Bank of Veterans,. payment was 
refused because of its insolvency. 

Defendants desired to make proof of claim on the insolvent National 
Bank of Veterans of Rome, and in the following November offered a 
duplicate receipt to the plaintiff in exchange for the original. This 
was refused and a note demanded, and defendants gave the plaintiff 
a judgment note under seal, payable in five months, in the sum of 
$2,288.16. Contemporaneously the plaintiff executed a written paper: 
“I... declare that I received as proof of deposit made on June 27, 
1923 [with the defendants] . . . judgment note due in five months. 
Said note has only the object of protection and when the Postal Sav- 
ings Bank of Rome... have issued to me the pass books [showing 
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the money deposited in that bank to Cardillo’s account] I will return 
the note. .. .” , 

On May 8, 1924, at plaintiff’s request defendant’s gave a “renewal” 
judgment note under seal, payable in three months, but no new agree- 
ment was made. Plaintiff declined the amount of a dividend which 
defendants received from the liquidation of the National Bank of 
Veterans, and the defendants refused to pay anything except such 
dividends. 

Plaintiff entered judgment on the latter note in March, 1937, 

and on defendants’ petition the court opened the judgment and framed 
an appropriate issue, which was tried before the court without a jury 
under the Act of 1874, 12 P.S. §§ 688-692. The court took testimony 
and made detailed findings of fact, none of which was excepted to. The 
plaintiff by his two assignments of error raises only the question 
initially stated herein, and a subordinate one that the note being un- 
der seal, defendants could not plead want of consideration. 
The note being under seal the defense of want of consideration 
was not admissible: Conrad’s Estate, 333 Pa. 561, 3 A.2d 697; 
Peoples Pittsburgh-Trust Company v. Barth, 161 Pa.Super. 72, 58 
A.2d 845. But this rule does not exclude the actual defense presented, 
which was not want of consideration, but that the note could not 
be used for a different purpose or in a different way than that stated in 
the contemporaneous writing. This defense was admissible whether 
the note was under seal or not: Keller v. Cohen, 217 Pa. 522, 66 A. 862. 
See also National Bank of Kennett Square v. Shaw, 218 Pa. 612, 67 
A. 875. The renewal note stood in no better position than the original 
note: Whipple v. Lewis, 74 Pa.Super. 48. See also Renwick Bros. 
& Co. v. Richardson, 5 Pia.Super. 202. 

The contemporaneous written agreement recited that the note 
was given “as proof of deposit” made by the plaintiff with Torquato 
Bros. and by them to be sent to the Postal Savings Bank of Rome. 
It was given as a substitute for the original receipt, which the de- 
fendants wanted in order to make proof of claim against the insolvent 
bank; which original the plaintiff would not exchange except for the 
note. Its purpose was neither to admit liability nor to promise pay- 
ment. It provided that the note was “to be held” by the plaintiff un- 
til he got pass books from the Postal Savings Bank of Rome showing 
the deposit in his name; and in this event it was to be returned to the 
defendants. Plaintiff was to retain the note in lieu of the original 
receipt which he gave up, just as he would have retained the original 
receipt had he not parted with it. If the plaintiff did not receive the 
pass books his right to recover from! the defendants depended upon 
the terms of the original transaction and not the note, although proba- 
bly the defendants waived the statute of limitations because the note 
was a specialty. 
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The court held that the defendants were merely the agents of the 
plaintiff and refused to find them negligent, and to this latter no ex- 
ception was taken. Appellant’s position is that under the mere terms of 
the receipt, defendants contracted to perform an independent contract. 

Where a customer leaves with a bank commercial paper to be col- 
lected, and nothing more appears from the words or conduct of the par- 
ties than that the paper was left “for collection,” the law takes it that 
the bank is an agent “for transmission” of the paper for collection, and 
it is not held liable except for lack of due care in forwarding the paper 
or in the selection of a suitable agent for collection. This rule started 
with Mechanics’ Bank of the City and County of Philadelphia v. Earp, 
4 Rawle 383, and has been consistently followed: Farmers’ Nat. Bank 
of Beaver Falls v. Nelson, 255 Pa. 455, 100 A. 136, L.R.A. 1917E, 
506; Jiacobs v. Mohnton Trust Co., 299 Pa. 527, 149 A. 887. Sec- 
tions 5 and 6 of the Bank Collection Act of 1931, 7 P.S. §§ 216 and 
217 (not applicable here) were but declaratory of existing law in 
Pennsylvania. ‘Thus Pennsylvania followed what is known as the 
Massachusetts rule, the contrary being the New York Rule. 

We find no appellate court authority in Pennsylvania that a re- 
ceipt for money “for deposit” with a foreign bank for the account 
of the first bank’s customer, is an independent undertaking or an 
agency, although it was inferentially held to be an agency in Weiss- 
man v. Blitzstein & Co., 3 Pa.Dist. & Co.R. 5, and Matko v. Citizens 
National Bank of Connellsville, 9 Pa.Dist. & Co.R. 494. 

The remission of funds by one bank to another is actually the re- 
verse of the collection of funds by one bank from another. Since, in 
the case of commercial paper to be collected, the law declares that 
in the absence of other stipulation, “for collection” means “trans- 
mission for collection”—a fortiori where American money is left “for 
deposit” (in a foreign bank), these words must be declared to mean 
“transmission for deposit,” for while the bank may transmit the actual, 
physical collection item, it cannot transmit the actual money to a 
foreign country. It must resort to drawing of a draft to the order of 
the foreign bank, and this is undoubtedly contemplated by the parties. 

One of the leading cases on receiving money for deposit in a 
foreign bank is Pawlowski v. Hirschfeld, 238 Mich. 25, 213 N.W. 118, 
which reaches the same conclusion, to wit, that the original bank re- 
ceiving monies “for deposit” in another bank is not liable for the neg- 
ligence or default of its agent to whom it is necessary to transmit 
the fund, if it used reasonable care and diligence in the selection of ° 
such agent. See exhaustive Annotations in 27 A.L.R. 1488; 45 
A.L.R. 1052; 69 A.L.R. 673. See also Michie on Banks and Banking, 
Vol. 6, page 245, § 10. 

The able opinion of Judge Boose for the court below fully sustains 
the positions taken. Judgment affirmed. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank’s Recovery on Guaranty of Payments of 
Notes After Period of Statute of Limitations 


Manufacturers Trust Co. v. McConnell, Supreme Court, 72 N. Y. 
Supp. (2d) 876 


Where action was brought by bank to recover upon defendant’s 
guaranty of payment at maturity of all notes upon which a com- 
pany would become liable to bank as maker, indorser, or other- 
wise and there was no condition of the guaranty that a valid cause of 
action should exist against the company at the time when recovery 
was sought on the guaranty, it was held that failure to proceed on 
the notes within time limited by statute of limitations did not bar 
recovery. It was further held that bank could recover from de- 
fendant for company’s default even though company was not given 
notice of nonpayment. 


Action by Manufacturers Trust Company against Ralph S. McCon- 
nell to recover upon a guaranty of payment delivered by defendant to 
plaintiff's predecessor in interest. On plaintiff's motion for summary 
judgment. 

Motion granted. 

Newman & Bisco, of New York City (Robert E. Shortall, of New 
York City, of counsel), for plaintiff. 

Schlesinger & Krinsky, of New York City, for defendant. 


HECHT, J—This action is brought to recover upon the following 
guaranty of payment delivered by defendant to plaintiff’s predecessor 
in interest: 


_ “New York, November 22, 1926. 
“For value received, and for the purpose of having the Chatham 
Phenix National Bank and Trust Company give credit to R. S. Mc- 
Connell: Lumber Company (to such extent and in such manner as the 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §612. 
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Bank may deem desirable), I hereby guarantee the payment, on ma- 
turity, of all checks, drafts, promissory notes, over-drafts, letters of 
credit or other contracts upon which the said R. S. McConnell Lumber 
Company is now or hereafter shall be liable to said Bank as maker, 
endorser, drawer, acceptor or otherwise, to an amount not exceeding 
$100,000, hereby expressly waiving demand and. any notice of present- 
ment or non-payment. This is to be a continuing guarantee until 
terminated in writing by the undersigned. 


“(Signed) R. S. McConnell” 


During the years 1927 and 1928 R. S. McConnell Lumber Company, 
Inc. (hereinafter called “the Company”), duly endorsed 52 promissory 
notes, in the aggregate amount of $45,915.52, and before maturity there- 
of delivered the same for value to Chatham and Phenix (hereinafter 
called “the Bank”). This action is brought to recover the amount of 
these notes, less credits aggregating $16,785.31, representing moneys re- 
ceived from the makers of four notes and dividends received in the bank- 
ruptcy proceedings of defendant and of the Company. 

Plaintiff asks summary judgment for this balance of $29,130.21 plus 
interest from the respective due dates of the notes. 


Defendant does not deny the execution of the guaranty or the non- 
payment of the notes. He denies demand and notice of non-payment, 
but this is of no consequence since his guaranty expressly waived them. 
He relies upon certain affirmative defenses, and upon an alleged agree- 
ment described in his answering affidavit. 

The defense of the statute of limitations was stricken out by order of 
this court dated December 3, 1946, because of defendant’s refusal to 
submit ‘to an order directing his examination before trial on the issue 
of his absence from the state. The third, fourth and fifth affirmative 
defenses are entirely without merit, inasmuch as the alleged agreement 
was never signed by the Bank, and it does not contain the provisions 
pleaded in the defenses, and the Bank never parted with possession of 
the notes. 

The second affirmative defense alleges that the Bank failed to 
proceed on any of these notes against the Company until after any 
action thereon was barred by the statute of limitations; that “by reason 
of such bar no valid cause of action exists” on said notes against the 
Company, and by virtue thereof the obligation of the defendant upon 
the guaranty is discharged. As to the first contention, defendant 
guaranteed the payment at maturity of all notes upon which the Com- 
pany would become liable to the Bank as maker, endorser or otherwise. 
The Company became liable to the Bank as soon as it endorsed the 
notes over to the latter. It was no condition of the guaranty that a 
valid cause of action should exist against the lumber company at the 
time when recovery was sought on the guaranty. For the same reason 
it is no defense here that notice of non-payment had not been given to 
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the Company. As to the second contention, it was not necessary for 
the plaintiff or its predecessor in interest to take any proceedings against 
the Company in order to preserve its right to collect from defendant 
on this absolute guaranty of payment. Jacocks v. Dessar, 1st Dept., 
129 App.Div. 286, 287, 113 N.Y.S. 324, 325. 

The answer of defendant verified in January, 1946, contained no 
other defenses. In his affidavit in opposition to this motion, verified in 
May, 1947, he alleges for the first time that prior to his bankruptcy pro- 
ceeding in April, 1928 he made an agreement with the Bank and other 
creditors that they would not enforce his liability under this guaranty 
if he turned over to them certain real estate and the proceeds of his life 
insurance policies. Defendant produces no facts in support of this de- 
fense. His claimed difficulty in ascertaining the facts after the lapse of 
nearly twenty years does not justify any indulgence on the part of the 
court, inasmuch as this delay in bringing suit was caused by his own 
act in continuously absenting himself from the state. Aside from this, 
the present belated claim is conclusively disproved by his schedules in 
bankruptcy, which were verified shortly after the date of the alleged 
agreement. In such schedules he listed the claims of all the creditors, 
including the Bank, who were alleged to have made such agreement, 
without any statement that he had been absolved from liability thereon. 
He listed, as his own assets, the real estate and insurance policies which 
he now claims he assigned to his creditors, without any indication that 
they had been so assigned or were subject to any agreement to assign. 
This defense is clearly sham. 

Motion for summary judgment granted. Settle order. 


Lack of Diligence in Discovering Forgeries 


United States Fidelity & Guaranty Co. v. Beall, U. S. District Court, Texas, 
73 Fed. Supp. 977 


State statute provided that “no depositor shall be permitted to 
dispute any charge to his account on the ground that the same is 
based upon a forged, unauthorized, raised or altered item unless, 
within one year from the time check was paid, he shall notify the 
bank in writing that the item in question is forged, unauthorized, 
raised, or altered.” Consequently where payment of checks were 
made several years before suit was brought and there was lack of 
diligence in discovering forgeries and making claim, it was held that 
surety company which had made payments under indemnity policy 
could not recover from indorsers and depository. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §572. 
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Action by United States Fidelity & Guaranty Company against John 
H. Beall and others for amount paid by plaintiff to the American Liberty 
Pipe Line Company under an indemnity policy because of forgery of 
defendant Beall, an employee. 

Judgment for plaintiff against defendant Beall and judgment against 
plaintiff as to other defendants. 

Curtis White, of Dallas, Tex., for plaintiff. 

Thomas G. Murname, of Dallas, Tex., for First Nat. Bank in Dallas. 

Eugene DeBogory, of Dallas, Tex., for the Republic Nat. Bank. 

W. C. Gowan, of Dallas, Tex., for Highland Park State Bank. 

George Cochran and John Touchstone, both of Dallas, Tex., for the 
Great Atlantic & Pacific Tea Co. 

Biggers, Baker & Lloyd, of Dallas, Tex., for Hunt Grocery Co. 


ATWELL, D.J.—The American Liberty Pipe Line Company of Dal- 
las, Texas, had approximately 75 employees and a blanket indemnity 
policy issued for the respective fidelity of each by the plaintiff United 
States Fidelity & Guaranty Company. 

The bank in which the pipe line company kept its account was the 
First National Bank in,Dallas. Defendant Beall, an employee of the 
pipe line company, had charge of writing a certain class of checks. Be- 
cause of some inactivity with reference to certain leases, checks were 
not forwarded to certain lease customers of the pipe line company and 
were placed in a suspended column of that particular customer’s ac- 
count. 

That situation being known to Beall, and, apparently, appealing to 
his cupidity, he issued checks payable to those particular customers at 
various times, and by forging their endorsements, secured for his own 
use the funds. Some of those checks bore his own endorsement as well 
as the forged endorsement of the payee. Most of such improperly en- 
dorsed checks passed through the hands of several other banks and 
several commercial houses before reaching the First National Bank. 
Each of those handlers placed its endorsement on the check. 

When the forgeries were discovered, the checks aggregated $3,459.42. 
The insuring company, the plaintiff here, paid that amount to the pipe 
line company and took an assignment from that company of its right 
of action against Beall and the endorsers. It thereupon instituted this 
suit against Beall and the First National Bank. The various other 
‘ parties were brought in under the Federal Rules of Civil Procedure, 28 
US.C.A. following section 723c. 

The First National Bank and such impleaded parties as were brought 
in under the rules, call attention to the state statute of Texas which 
requires a depositor to make his claim against a bank for having paid 
out his money within 12 months. The exact wording is as follows: 
“A bank may notify a depositor by mail at his address as reflected by 
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the records of the bank to call for cancelled items charged to-his ac- 
count, or may mail such cancelled items to the depositor at such address. 
No depositor shall be permitted to dispute any charge to his account 
on the ground that the same is based upon a forged, unauthorized, 
raised or altered item unless, within one (1) year from the time check 
was paid, he shall notify the bank in writing that the item in question 
is forged, unauthorized, raised, or altered.” Art. 342—711, Act 1943, 
48th Legislature of Texas, p. 154, ch. 97, sub-ch. VII, art. 11, Vernon’s 
Ann.Civ.St. art. 342—711. 

No Texas case upon this statute has been cited, nor have I found any. 

The plaintiff answers that contention by claiming that that statute is 
for the benefit of the depositor. There are decisions which may be used 
as authority by both sides, some of which hold to the philosophy that 
what was done in this particular case was the payment by the bank of 
the face of the check out of its own moneys and not out of the moneys 
of the depositor. That the real action here is a charge against the de- 
positor. That is a rather refined reasoning and may be somewhat of 
an atomic attack upon commonsense. Be that as it may, plaintiff stands 
solely in the shoes of the pipe line company. So the plaintiff can 
recover only, if and when the pipe line company could recover against 
endorsers as well as its depository. It rather seems to me that the 
statute of limitation referred to is a general Act and not a special Act. 
All of these transactions involving the forgeries, the endorsements, and 
the payment of the checks took place several years prior to the institu- 
tion of this suit. In truth, the pipe line company did not make known 
its suspicion of certain checks to the bank until May, 1946, and the 
assignment upon which the plaintiff sues was executed about the middle 
of December, 1946. The forgeries occurred in 1942 and 1948, in all 
probability. The date on each check will disclose that precise data. 

Another defense urged is the election of remedies by the pipe line 
company, knowing of the forgeries it chose and did demand of the 
surety company reimbursement and settlement. The guaranty com- 
pany responded and paid. So that the pipe line company has no right 
of action now against either Beall or the First National Bank. The 
contention is that it had nothing to assign, having elected and been paid 
off. The election means the choice of two inconsistent remedies. 

Still another defense is asserted. That is based upon the contract 
that a depository bank makes with its depositors, who secured some of. 
this forged paper, endorsed it, and deposited it in such bank for ultimate 
collection from the First National Bank, in some instances, after the 
item had passed through the Dallas Clearing House. Proof tends to 
show that the clearing house had its regulations as to responsibility to 
endorsers and the depositor’s contract with his individual bank seem 
to limit the liability of such individual bank by contract either in. de- 
posit slip or bank book. 
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Some of the authorities bearing upon these questions are as follows: 
Insurance Co. of North America v. Fourth National Bank, 5 Cir., 28 
F.2d 933, certiorari denied 279 U.S. 853, 49 S.Ct. 349, 73 L.Ed. 996; 
National Surety Co. v. Perth Amboy Trust Co., 3 Cir., 76 F.2d 87; 
Borserine v. Maryland Casualty, 8 Cir., 112 F.2d 409; United States 
Fidelity & Guaranty Co. v. Fidelity National Bank & Trust Co., 232 
Mo.App. 412, 109 S.W.2d 47; Republic National Bank of Dallas v. 
Maryland Casualty Co., Tex.Civ.App., 184 S.W.2d 496. 

A judicial recognition of the weight of the defenses urged against 
the plaintiff’s right to recover forces a careful consideration of the ap- 
parent lack of diligence in discovering the forgeries, of making claim 
for them and of such other rights as each of the parties now have as to 
their superiority in righteous reasoning as against the plaintiff’s bounden 
obligation, paid for by the pipe line company, to make good the defalca- 
tions of this employee. 

Judgment will go for the plaintiff against defendant Beall, and against 
the plaintiff as to all other parties to this action, whether an original 
defendant or impleaded under the rules. 


Gift of Savings Bank Accounts 


In re McCredy’s Estate, Surrogate’s Court, 72 N. Y. Supp. (2d) 219 


Delivery of the pass books of a savings deposit unaccompanied 
by any written assignment is sufficient to bring about their transfer 
if accompanied by sufficient evidence to make up the balance of the 
elements of a gift. 

In this case decedent handed his nephew pass — for certain 
bank accounts and said, “This is all I’ve got and you take care of me 
while I live and when I die I want you to bury me, and what is left 
is yours when I am through.” It was held that there was a valid 
“gift inter vivos” of the bank accounts and that the nephew is en- 
titled to immediate possession of said money so deposited. 


Proceeding in the matter of the petition of Merton L. McCredy 
for a determination order and adjudication that petitioner was the 
owner and entitled to the possession of cértain bank accounts stand- 
ing in the name of Horace McCredy, deceased. 

Decree for petitioner. 

Appeal dismissed without costs on stipulation by the Appellate Di- 
vision, 57 N.Y.S.2d 836: See, also, 271 App.Div. 911, 66 N.YS.2d 694. 

Van Horne & Feury, of Cooperstown, for petitioner. 

Fred J. O'Donnell, of Ilion, for administratrix, 


NOTE—For similar decisions see B. L. J. Digest ( Fifth Edition) §606. 
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LATHAM, S.—This is a discovery proceeding wherein a decree is 
sought adjudging title in petitioner of two bank accounts in the First 
National Bank in Richfield Springs, New York. Petitioner claims title 
arises out of an alleged gift of the bank accounts in question from his 
uncle Horace McCredy by virtue of the delivery of the pass books for 
the bank accounts in question on July 29, 1944. At the time of the 
alleged delivery of the pass books there was also delivered another pass 
book involving another account in a bank at West Winfield, New York. 
This account has been subject to another litigation in the Supreme Court 
in Herkimer County which has been decided, and since the adjudication 
therein has been held to be no adjudication as to the. title of the bank 
accounts in question in this proceeding, the verdict and judgment 
rendered therein will not be considered by this Court. 

The only direct testimony as to the alleged gift of the bank accounts 
is that, of one Philip Byrnes, a neighbor of the decedent, who testified 
that he went to the home of decedent with petitioner after an inquiry by 
petitioner as to the whereabouts of his uncle. At the home of the 
uncle, after some conversation about general topics, and at the time of 
departure of petitioner, his nephew, decedent stopped his nephew and the 
following conversation ensued. He said, “Wait a minute Mert, I’ve got 
something for you.” He went in the house and came out with three 
brown envelopes and handed them to Mert. He said, “This is all I’ve 
got and you take care of me while I live and when I die I want you to 
bury me, and what is left is yours when I am through.” 

Following that conversation the witness states that petitioner took 
the envelopes handed to him and after his departure the envelopes 
were opened and the pass books for the bank accounts in question were 
found therein. 

It appears that decedent was a recluse who resided upon a secluded 
farm under conditions indicative of poverty and had very little communi- 
cation with his relatives or with the public generally. It also appears 
that at the time of the alleged gift he was in apparent good health and 
that petitioner is the relative who had visited him the most and had 
brought him gifts and food from time to time. Decedent died suddenly 
on September 5, 1944. 

There is voluminous testimony of many witnesses called by both 
sides of this litigation, but the whole case must either stand or fall upon 
the testimony of the witness Philip Byrnes as to the gift in question. The 
petitioner proved by the wife of the witness Byrnes that decedent had 
stated to her that he had given petitioner his bank books and that he 
had no use for his other relatives since the petitioner was the only 
relative who had done anything for him. Petitioner also proved by 
his wife and son that he had possession of the bank books in question 
subsequent to the date of the alleged gift and prior to the date of death 
of the decedent. 





THE BANKING LAW JOURNAL 129 


The respondent attacked petitioner’s claim by attempting to prove 
inconsistent action on the part of the petitioner following the death 
of his uncle in that he joined in a search carried on by all of the relatives 
of decedent for money or bank books and in that he did not disclose the 
fact that a gift had taken place when he discussed the burial arrange- 
ments of the decedent with other members of the family and made no 
claim that he was responsible for the burial expenses. The petitioner is 
also attacked for having made application for letters of administration 
without making any allegation of the alleged gift of the bank books. The 
Court will note, however, in this regard that the petitioner was acting 
upon the advice of his attorney, J. D. Reed, Esq., who is a man of very 
advanced years and due to natural infirmities of old age may very easily 
not have grasped the situation as:told him by the petitioner at the time 
application for letters of administration was made. This fact is disclosed 
by the testimony of Mr. Reed which is inaccurate in some respects if 
the testimony of the Cashier of the Bank is correct. 


It therefore becomes the duty of this Court first to determine whether 
the transaction testified to by the witness Byrnes actually took place. 
The witness made a good appearance on the witness stand and is ab- 
solutely uninterested in the litigation in question. His reputation has 
not been attacked successfully and the fact of the delivery of the pass 
books in question is corroborated by the testimony of his wife as well 
as that of the members of the family of petitioner. :; 

This Court is not impressed by the inconsistency of the petitioner’s 
actions following the death of the decedent. There was in his pos- 
session as shown by one of the exhibits offered by. petitioner a memo- 
randum made by the decedent which indicated the presence of a bank 
account in another bank, so the petitioner had some reason for joining 
in the search of his uncle’s property and the avaricious attitude of the 
whole McCredy family in relation ‘to decedent’s property presented no 
inducement to petitioner to make the other members of the family his 
confidants prior to taking legal advice as to the effect of his uncle’s 
gift of the bank accounts. 

The Court therefore finds that the transaction which was testified to 
by Philip Byrnes actually took place and our inquiry must therefore turn 
to the question of whether or not the transaction which took place con- 
stituted a valid gift of the bank accounts. In arriving at the conclusion 
reached, the Court has not considered the testimony of the witness 
Stuart Wheeler. This witness was called and testified to having been 
told by petitioner after the gift of the bank accounts and prior to his 
uncle’s death that his uncle had given him the bank accounts. Re- 
spondent’s attorney took proper objection to the testimony of the wit- 
ness and made proper motion to strike it from the record. Decision 
was reserved upon the motion. It is urged that the testimony of this 
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witness should be admitted because the claim of petitioner as to the 
gift of the bank accounts is attacked as a recent fabrication. It is true 
that respondent’s case presents an attack upon the claim of petitioner 
as a recent fabrication and that all of the elements exist which should 
allow proof of statements made by the petitioner prior to the time 
when a motive existed for him to falsify. However, petitioner is a 
person interested in the events and would himself be barred from tes- 
tifying under the provisions of Section 347 of the Civil Practice Act, 
Matter of Conklin’s Estate, 259 App.Div. 432, 20 N.Y.S. 2d 59, and 
the law is well established that by indirection a witness barred from 
testifying shall not be allowed to testify. Clift v. Moses, 112 N.Y. 426, 
20 N.E. 392; Little v. Johnson 117 App.Div. 500, 102 N.Y.S. 754. To 
do so would, in effect, permit the witness, otherwise incompetent to 
testify, to prove the transaction with the deceased person by means of 
hearsay testimony. It therefore follows that his direct testimony being 
barred by the statutes the exception to the hearsay rule sought to be 
invoked will not alter prohibition of the statute. The motion to strike 
out the testimony of the witness Stuart Wheeler is therefore granted. 
The evidence is sufficient to support the finding that the gift occurred. 
It is true that the Courts have always required clear and convincing proof 
of a gift after the donor has died and death has sealed his lips from 
testimony as to the transaction out of which the gift arose. Matter of 
‘ Davis’ Estate, 128 Misc. 622, 220 N.YS. 204; Devlin v. Greenwich 
Savings Bank, 125 N.Y. 756, 26 N.E. 744. This rule does not, however, 
require a person proving a transaction with a deceased person to prove 
his case by more than a fair preponderance of the evidence. McKeon 
v. Van Slyck, 223 N.Y. 392, 119 N.E. 851; Matter of Jennings, 259 
App.Div. 822, 19 N.Y.S.2d 71, affirmed 283 N.Y. 677, 28 N.E.2d 403. 
The authorities do not lay down any particular yardstick of proof re- 
quired to carry this preponderance of evidence and gifts have been sup- 
ported even by the uncorroborated testimony of a relative of the person 
seeking to establish the gift. Gilkinson v. Third Avenue R. Co. 47 App. 
Div. 472, 63 N.Y.S. 792. The rules laid down should be. treated as 
rules of caution to the trier of the fact lest he be imprudent in weighing 
the evidence against the estates of deceased persons. The most trouble- 
some of the legal questions involved in this case is that raised by the 
qualifications put upon the gift which were contained in the words, 
“You take care of me while I live and when I die I want you to bury 
me, and what is left is yours when I am through.” 

The gift cannot be sustained as a gift causa mortis since one essen- 
tial element of such a gift is entirely lacking. That is that the gift. 
was made in contemplation of impending death. O’Brien v. Elmira 
Savings Bank, 99 App.Div. 76, 91 N.Y.S. 364. Danzinger v. Seamen’s 
Bank for Savings, 86 Misc. 316, 189 N.Y.S. 207. It is urged that it can- 
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not be sustained. as a gift intervivos and Tilford v. Bank for Savings, 
- $1 App:Div. 565, 52 N: YS. 142 is cited. as authority therefor. The gift 
in that case contained a qualification similar to that in the instant case 
but an examination of the opinion discloses that the case was decided 
purely as-a question of fact and the gift was not sustained because’ of 
the weakness of the evidence. Therefore, the Court by inference de- 
cided that had the evidence been sufficient such a qualification might 
have been attached to the gift. It has been held in other jurisdictions 
that such a gift accompanied by such a qualification constituted a present 
gift coupled with a trust that the donee shall provide the benefits imposed 
upon the gift by the donor at the time of the gift. Larrabee v. Hascall, 
88 Me. 511, 34 A. 408, 51 Am.St. Rep. 440; American Jurisprudence, 
Vol, 24, Gifts, para. 107, page 787. It is well established that delivery 
of the pass books of a savings deposit unaccompanied by any written 
assignment is sufficient to bring about their transfer if accompanied by 
sufficient evidence to make up the balance of the elements of a gift. 
Ridden v. Thrall, 125 N.Y. 572, 26 N.E. 627, 11 L.R.A. 684, 21 Am. 
St.Rep. 758. 

The Court therefore finds a gift by decedent Horace McCredy on 
July 29, 1944, of Interest Book No. 13475 of the First National Bank 
in Richfield Springs, New York, showing a balance on November 1, 
1943, of $2937.82, and of the bank account shown by Pass Book No. 
13616 of said Bank, showing a balance on November 1, 1943, of $4489.16, 
and finds that petitioner is entitled to immediate possession of said 
money so deposited. 


Accommodation Maker of Note Liable to Holders 
For Value 


Amodeo v. Allen, Supreme Court of New Hampshire, 54 Atl. Rep. (2d) 363 


While the law is well settled that the accommodation party is 
not liable to the party accommodated either at common law or under 
the Negotiable Instruments Law, in this case the defendant, as 
accommodation maker of note, was held liable to the plaintiffs as 
holders for value notwithstanding that at the time of taking the in- 
strument they knew him to be only an accommodation party. 


Action in assumpsit on promissory note by Albert Amodeo and an- 
other against Chris A. Allen. Verdict for plaintiffs, and case transferred 
- on defendant’s exceptions. 
Judgment on the verdict. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §26. 





132 THE BANKING LAW JOURNAL 


Assumpsit, on a promissory note dated February 13, 1942 in the 
sum of $800.00 payable to the plaintiffs 60 days after date with interest 
at two per cent per month signed by the defendant and two other co- 
makers. The defendant was an accommodation maker for the other 
two signers, one of whom was previously indebted to him. The sig- 
natures of the makers was not disputed. The plaintiffs admitted pay- 
ments on principal totaling $175 claiming the balance unpaid. The 
defendant claimed that the note was paid except for $73. 

The Court found “the amount due the plaintiffs is in excess of 
$1000.00 and renders a verdict for the plaintiffs for $1,000.00” since that 
amount was the limit of the ad damnum in the action. 

Transferred by Blandin, C. J., on defendant’s exceptions to the denial 
of his motions for a nonsuit, a directed verdict and the failure to set 
aside the verdict as against the law and the evidence. 

Other facts appear in the opinion. 

Samuel A. Margolis, of Manchester, for plaintiffs. 

Sullivan & Dolan and Thomas E. Dolan, all of Manchester, for 
defendant. 


KENISON, J.—While “the law is well settled that the accommoda- 
tion party is not liable to the party accommodated either at common 


law ... or under the Negotiable Instruments Law” (Perley v. Wing, 82 
N.H. 299, 300, 133 A. 26), the defendant is liable to the plaintiffs as 
holders for value “notwithstanding [they] at the time of taking the 
instrument knew him to be only on accommodation party.” R.L. c. 366, 
§ 29; 5 Uniform Laws Ann. § 29. 

Consideration of defendant’s exceptions to the denial of motions for 
a nonsuit and a directed verdict raise only the question whether there 
was any evidence upon which the Court could reasonably find that the 
balance of the note plus interest equals $1,000. White Mountain Nat. 
Bank v. Malloy, 93 N.H. 197, 37 A.2d'785. There was testimony by one 
of the makers that he gave plaintiffs’ agent a note of $600 of a third party 
receiving in return $150 in cash and a receipt for $350. The receipt was 
not produced or its absence satisfactorily explained. Subsequently the 
agent notified the defendant: “Have some sort of an arrangement 
whereby if we are lucky and the note which I am holding is paid, there 
will be a credit of $350 on your obligation. .. .” There was no evidence 
that this note was ever paid and the Trial Court could properly find 
that this was not a collectible credit which was or should have been 
applied on the defendant’s note. 

The credibility of the witnesses as to what payments were made 
presented factual questions for the Trial Court which, when supported 
by the evidence, must be upheld on appeal. See, McKeen v. Cook, 73 
N.H. 410, 62 A. 729, 3 L.R.A., NS., 343. The defendant’s exceptions are 
therefore overruled and the order is judgment on the verdict. . 
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Meaning of Word “Forgiven” as Applicable to 
Payment of Promissory Note 


Colorado Herald Pub. Co. v. Neuhaus, Supreme Court of Colorado, 
184 Pac. Rep. (2d) 1011 


Where promissory note with principal amount of $41,000 provided 
that the balance of the principal in the amount of $7,816.90 shall be 
forgiven in event $33,183.10 is paid on the principal of the note in 
monthly installments of $925 each, and these installments promptly 
paid on the first day of each month beginning September 1 and con- 
tinuing on the first day of each month thereafter, it was held that 
the word “forgiven,” as here used, was synonymous with “cancelled,” 
“discharged,” or “fully satisfied.” 


Action by the Colorado Herald Publishing Company against Victor 
Neuhaus and the American National Bank of Denver for determination 
of plaintiff’s rights and liabilities arising out of a note executed and de- 
livered by plaintiff to defendant Neuhaus and assigned to defendant 
bank. Judgment for defendants, and plaintiff brings error. 

Affirmed. 

L. F. Butler and E. V. Holland, both of Denver, for plaintiff in error. 

Fritz A. Nagel, of Denver, for defendants in error. 


ALTER, J.—The Colorado Herald Publishing Company, a Colorado 
corporation, plaintiff below and plaintiff in error here, brought an ac- 
tion in the district court against Victor Neuhaus and The American 
National Bank of Denver, a national banking corporation, defendants 
below and defendants in error here, to obtain a decree determining its 
rights and liabilities arising out of a promissory note. The cause was 
tried upon a stipulation of facts before the court without the interven- 
tion of a jury. Judgment was entered in favor of defendants and against 
plaintiff, to review which the writ of error was issued herein. 

The parties stipulated that: 

1. On July 15, 1940, plaintiff, for a valuable consideration, executed 
and delivered to defendant Neuhaus its promissory note, the parts of 
which material and pertinent to this litigation are: 


$41,000.00 
“Denver, Colorado, July 15th, 1940 

“For value received, we promise to pay to the order of Victor Neu- 
haus, at the Banking House of The American National Bank of Denver, 
Seventeenth and Lawrence Streets, Denver, Colorado, the principal sum 
of Forty-one thousand ($41,000.00) Dollars, together with interest there- 
on at the rate of eight per cent, per annum, from August Ist, 1940, pay- 
able monthly. Principal and interest payable in monthly installments as 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1208. 
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follows: Nine hundred twenty-five (925) Dollars on September Ist, 
1940, and Nine Hundred Twenty-five (925) Dollars on the first day of 
each month thereafter, until principal and interest are fully paid. Said 
monthly payments of Nine hundred twenty-five (925) Dollars each, 
when paid, shall be applied first to the payment of interest and second 
to the payment of principal. 

“Failure to pay any monthly installment -when due, shall cause the 
entire portion of said principal sum unpaid, together with all accrued 
interest, to become immediately due and payable at the option of the 
holder of this note. ... . 

“Tt is mutually agreed, however, that if the maker of this note shall 
promptly and punctually pay when due, without default, each monthly 
installment of this note and shall likewise promptly and punctually per- 
form without default, each and every term, covenant and condition of 
said trust deed and of said chattel mortgage securing the same, that 
then and in that event when Thirty-three thousand one hundred eighty- 
three and 10/100 ($33,183.10) Dollars has been paid on the principal 
of this note, then this note shall be considered as paid in full and the 
balance of principal in the amount of Seven thousand eight hundred six- 
teen and 90/100 ($7816.90) Dollars shall be forgiven. But should any 
default whatever occur at any time, then the provisions of this para- 
graph shall immediately become absolutely null and void.” 


2. Contemporaneously with the execution and delivery of said 
promissory note, the parties hereto entered into an agreement, the perti- 
nent parts of which are as follows: 


“This agreement made and entered into in triplicate this 15th day 
of July A.D. 1940, at Denver, Colorado, between The Colorado Herald 
Publishing Company, first party, Victor Neuhaus, second party and 
The American National Bank of Denver, as third party, witnesseth that: 

“Whereas, the first party has this day borrowed the sum of Forty- 
one thousand ($41,000) Dollars from the second party, as evidenced 
by its promissory note in that amount and secured by a trust deed to the 
Public Trustee and by chattel mortgage to the second party, all of even 
date, and, 

“Whereas, it was agreed between the parties hereto that this agree- 
ment should be executed as part of the consideration of said loan and 
to further secure the same. 

“Therefore, in consideration of the premises and the mutual agree- 
ments herein contained, it is mutually covenanted and agreed as follows: 

“1. In as much as the first party requested the second party to bor- 
row of the third party the sum of Seventeen Thousand ($17,000) 
Dollars in order to enable the second party to loan to the first party 
said full sum of Forty-one thousand ($41,000) Dollars, and in as much 
as it was and i is necessary for the second party to give his note to the 
third party in the sum of Seventeen thousand’ ($17,000) Dollars to 
evidence said loan and in order to secure the payment thereof, to pledge, 
endorse and assign said note of the first party for Forty-one thousand 
($41,000) Dollars to the third party as collateral security, all of which 
has been done with the knowledge and at the request of the first party; 
therefore the first party doth hereby consent that said note of the first 





THE BANKING LAW JOURNAL 135 


party in the sum of Forty-one Thousand ($41,000) Dollars, shall be en- 
dorsed, assigned and pledged to the third party as collateral security as 
aforesaid, and the first party doth covenant. and agree that it does not 
now have and so long as said note for Forty-one thousand ($41,000) 
Dollars is not fully paid, will not claim or assert any equity, set off or 
counterclaim against the second or third party on said note for Forty- 
one thousand ($41,000) Dollars, and the first party doth hereby admit 
and confess that it is now justly indebted to the second party in the 
full sum of Forty-one thousand ($41,000) Dollars without deduction, 
off-set or counterclaim; that if and when said note of Forty-one thou- 
sand ($41,000) Dollars is endorsed and assigned to the third party, that 
the third party will then be the owner and holder of said note in due 
course for value, and free of all equity... . 

“That the third party herein either in its own right of as agent for the 
owner and holder of said note for Forty-one thousand ($41,000) Dollars, 
shall at all times have the right and authority to inspect all books, 
records and accounts of the first party; that the first party will on or 
before the 15th day of each month, so long as said note for Forty-one 
thousand ($41,000) Dollars is not fully paid, make and deliver a true, 
full, accurate and detailed account and report to the third party of the 
receipts and expenditures of the first party for the preceding calendar 
month, ... 

“The first party doth further covenant and agree with the second 
party and the third party, that until said indebtedness of Forty-one 
thousand ($41,000) Dollars, both principal and interest is fully paid 
according to the terms of the said note, that it will conduct its affairs 


in a businesslike manner and according to sound and conservative 


financial practice; .. .” 


3. The American National Bank became the holder of the note in 
due course for value. 


4, Plaintiff promptly paid $925 each month, and if, under the terms 
of the note, interest is properly payable on the principal of $33,183.10 
or the balances thereof, plaintiff has fully paid, satisfied and discharged 
its obligation under the note. 

5. Defendants have applied the monthly payments of $925 as fol- 
lows: 

(a) To the payment of interest at the rate of eight per cent per 
annum on the amount of $41,000 or balances thereof. 

(b) To the reduction of the said amount of $41,000 or balance 
thereof. 

Under the terms of the note, if interest is properly chargeable on 
the principal of $41,000 or balances thereof, there is still due the-de- 
fendants $2,638.43. 

6. The only issue involved herein is the construction of the note so as 
to determine whether interest should be computed on $41,000 or 
$33,183.10. 


A The sum of $2,638.43, which is the amount involved here, has 
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been deposited in escrow with The Central Savings Bank and Trust 
Company with instructions that should the court find that interest 
was payable on the sum of $33,183.10, or the balances thereof, and en- 
ter its decree accordingly, plaintiff will be entitled to the return of the 
deposited amount and judgment should be entered in its favor for 
costs. However, if the court should determine that interest was pay- 
able on the sum of $41,000 or the balances thereof, then the sum de- 
posited in escrow should be delivered to defendants and judgment 
entered in their favor against plaintiff for court costs. 

The stipulation herein obviated the error which caused a reversal 
of the judgment in Neuhaus v. Colorado Herald Publishing Co., 112 
Colo. 371, 149 P.2d 656, wherein it was determined that there were 
material issues of fact presented and therefore judgment on the plead- 
ings could not properly be entered. 

It is plaintiff’s contention that it never was indebted in the sum of 
$41,000 but only $33,183.10, and the $7,816.90 mentioned in the last 
paragraph of the note being a discount, no interest was chargeable 
thereon. It is difficult for us to follow plaintiff’s reasoning in view of 
the fact that the promissory note definitely and in unmistakable terms 
fixes the principal at $41,000 and provides for the payment of $41,000 
together with interest thereon at the rate of eight per cent per annum, 
payable monthly. The first paragraph in the note is a definite and un- 
equivocal promise to pay “the principal sum of Forty-one thousand 
$41,000.00) Dollars, together with interest thereon” with a provision 
that monthly installments of $925 are to be paid, which installments 
are expressly made applicable first to the payment of interest and 
second to the payment of principal. There then follows a provision 
that if the payment of monthly installments is not made as in the 
promissory note provided then “the entire portion of said principal sum 
unpaid, together with all accrued interest,” is to become immediately 
due and payable. Thus far, the provisions of the promissory note are 
those ordinarily and usually contained in such notes; no ambiguity is 
found therein, and no occasion arises for construction. But here there 
is a condition attached to the promissory note providing that if the pay- 
ments are promptly made and no default by the maker occurs, then 
“when Thirty-three thousand one hundred eighty-three and 10/100 
($33,183.10) Dollars has been paid on the principal of this note, then 
this note shall be considered as paid in full and the balance of principal 
in the amount of Seven thousand eight hundred sixteen and 90/100 
($7816.90) Dollars shall be forgiven.” (Italics ours) Plaintiff’s conten- 
tion that the principal of the promissory note is but $33,183.10 is based 
upon a false premise, and any conclusion founded thereon is necessarily 
erroneous. 

It should be noted that in the last paragraph of the promissory note 
it is provided that the balance of the principal in the amount of 
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$7,816.90 shall be forgiven in event $33,183.10 is paid on the principal 
of the note in monthly installments of $925 each, and these install- 
ments are promptly made and no default by the maker occurs, then 
ber 1 and continuing on the first day of each month thereafter. We are 
unable to find any legal definition of the word “forgiven” as here used, 
but we construe the word as synonymous with “cancelled,” “dis- 
charged” or “fully satisfied.” 

Whether the note here in question was negotiable or merely assign- 
able is of no importance in the consideration of the question here pre- 
sented. Under the stipulation the note is admittedly negotiable for the 
parties therein agree that the defendant bank is the owner and holder. 
of said note in due course for value, and free from all equities. 


Counsel have failed to call our attention to any decisions or other 
authority helpful in the determination of the single question here pre- 
sented, and our search for such has been fruitless. 


We are convinced that a proper construction of the note and stipula- 
tion obliges us to hold that the indebtedness evidenced by the promis- 
sory note was $41,000, upon which sum interest was chargeable, and 
when the monthly installments had been paid so as to reduce the 
principal of the promissory note to $33,183.10, then the balance of the 
principal was to be forgiven. To hold otherwise would necessitate 
a strained and unreasonable construction of the conditions of the note 
and the stipulation and oblige us to substitute iand interpolate provisions 
contrary to accepted judicial practices and procedure. 

The judgment accordingly is affirmed. 


Bank’s Liability for Conversion of Trust Funds 
With Knowledge and Consent of Bank Cashier 


Hartford Accident & Indemnity Co. v. Bradley, Supreme Court of Arkansas, 
204 S. W. Rep. (2d) 792 


A bank has the right to presume, without making investigation, 
that the payee of a check, properly signed by the depositor, drawn 
against an account known to be trust fund, has the right to cash 
the check and convert the proceeds to his personal use, without 
liability therefor against the bank, unless the bank knows, or is 
chargeable with knowledge, that the depositor has violated his trust 
in drawing the check, thereby participating in the wrongful con- 
version of the proceeds of the check. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §§401,417. 
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The general principle governing the bank’s liability is that 
the officers of the bank, who know that a fund on deposit is a 
trust fund, cannot appropriate that fund to the private benefit of 
the bank, or, where charged with notice of the conversion of the 
trustee, participate with him in appropriating it to his own use, 
without being liable to refund the money, if the appropriation is a 
breach of the trust. 


In the instant case it is undisputed that the county treasurer 
deposited public funds to his personal account, and that he withdrew 
by check public funds for his private use, and the testimony shows 
that this was done with the knowledge and consent of the bank 
cashier. 


Appeal from Chancery Court, Pope County; J. B. Ward, Chancellor. 

Suits by E. C. Bradley and Reece Caudle, respectively, against the 
Hartford Accident & Indemnity Company, the Bank of Dover, and 
J. L. Lemley to recover the amount of money converted by J. T. 
Murphy, as Treasurer of Pope County, in connivance with defendant 
Lemley as cashier of defendant bank, to such treasurer’s personal ac- 
count and benefit, under the treasurer’s bond, on which defendant in- 
demnity company was surety. From a decree for plaintiffs, the in- 
demnity company and the bank appeal. 

Defendant bank’s appeal dismissed, and decree affirmed on de- 
fendant indemnity company’s appeal. 

Sherrill, Cockrill & Wills, of Little Rock, for appellants. 

Joe D. Shepherd, of Russellville, for appellees. 


FRANK G. SMITH, J.—The decree from which is this appeal 
rendered judgment against the Bank of Dover in favor of twelve 
sureties, upon the bond of J. T. Murphy, as Treasurer, and it is now 
stipulated that the Bank has paid these judgments and its appeal from 
those judgments is dismissed. There remains, however, the appeal of 
the Hartford Accident and Indemnity Company, hereinafter referred 
to as Hartford, from the judgment rendered against it in favor of the 
bank for $2,199.99. 


This judgment was the result of litigation, the history of which is 
as follows: J. T. Murphy was the County Treasurer of Pope County, 
and gave bonds as such with the National Surety Corporation of New 
York, as surety. Reece Caudle and E. C. Bradley and other citizens 
of Pope County executed an indemnifying bond to the Surety Com- 
pany as ‘a condition precedent to that company executing the qualify- 
ing official bond of Murphy, who carried his accounts as Treasurer 
with the Bank of Dover and with the Bank of Russellville and the 
Exchange Bank of Russellville. These banks had all been approved 
as county depositories for the public funds of that county. 

Murphy carried three accounts with the Bank of Dover. One was his 
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personal account, another was his County General Funds Account and 
the third his School Fund Account. 

The Master appointed in the decree from which is this appeal, 
‘found and reported that Murphy’s official accounts with the Bank of 
Dover were to be inactive, and that his active accounts as Treasurer 
should be and were with the two banks in Russellville, on which banks 
‘checks were drawn in disbursing the public funds of his county. It 
was reported and found by the Master that Murphy operated under 
‘an agreement whereby he was to keep a deposit of School Funds with 
the Bank of Dover in the sum of $3,500. The finding of the Master 
that these official accounts with the Bank of Dover were intended to 
be inactive is sharply questioned, but we think the testimony supports 
that finding. A circumstance tending strongly to support the finding is 
that Murphy’s School Account remained constant. The representative 
of the State Auditorial Department who examined Murphy’s account 
testified that the cashier of the Bank of Dover told him those accounts 
were inactive. He further testified that Murphy’s School Account re- 
mained constant at $3,500, and that the bank furnished him with 
statements of deposits to Murphy’s credit on December 31, 1937, of 
$5,000 and again certified the balance to the credit of that account 
as of Dec. 31, 1938, was $5,000. This auditor further testified that 
Murphy’s active accounts as Treasurer were kept at the two banks in 
Russellville. 


An audit of Murphy’s accounts was made by the same auditor on 
April 29, 1939, at which time the balance to the credit of the School 
Fund remained at $3,500, whereas, there was a balance to the credit of 
the County General Fund in the sum of $696.50 only, and the auditor 
concluded that Murphy was short to the extent of $4,303.50. This 
auditor further testified that J. L. Lemley, who was the cashier of the 
Bank of Dover, admitted that personal checks of Murphy had been 
paid out of this account. 


A full audit of Murphy’s accounts made by the Chief County Ac- 
countant of the State Auditorial Department showed that Murphy 
was short in his accounts in the sum of $3,995.54, for and during the 
year 1938, and in the sum of $2,126.03 for his term of office beginning 
January 1, 1939, to the date of his resignation. Murphy committed 
suicide and Lemley resigned as cashier of the Bank of Dover. 


The personal sureties on Murphy’s official bond recognized and 
admitted their liability, and they proceeded to liquidate it in part in 
the following manner. One Fay Price, a resident of Dover, was a de- 
positor and stock holder in the Bank of Dover, and an arrangement 
was made whereby the Governor would be asked to appoint Price to 
succeed Murphy as Treasurer for a small monthly salary to be paid 
Price, and that Price would apply the commissions and fees paid him 
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as Treasurer to the payment of Murphy’s shortage. It was further 
arranged that Price, as trustee, should borrow from the Exchange 
Bank of Russellville, the sum of $6,121.57 and should execute his note, 
as trustee, to the bank for that sum. To indemnify Price the sureties on 
Murphy’s official bond executed their joint note to Price as trustee, for 
the sum borrowed from the Exchange Bank, and this note was de- 
posited with the Exchange Bank as collateral security for Price’s note 
to the Exchange Bank. 

$3,995.54 of the proceeds of this note were paid to Caudle, who in 
turn paid the money to Price, as Treasurer, in settlement of Murphy’s 
shortage for that amount in his 1937 and 1938 accounts. Pursuant to 
an order of the county court, Price executed a receipt to Caudle in 
settlement of Murphy’s 1937 and 1938 shortage, and the court order 
recited that Caudle, who was acting for himself and the other makers 
of the note to Price, who were all sureties on Murphy’s official bond, 
should be discharged from further liability to the county for those 
years. 

From the proceeds of his note to the Exchange Bank of Russellville, 
Price paid the sum of $2,126.03 to E. C. Bradley, one of the makers of 
the collateral note, and a surety on Murphy’s official bond. Bradley, 
under the order of the county court, paid this sum to Price as Treas- 
urer, in satisfaction of Murphy’s shortage, for his unexpired term. 

Upon receipt of these payments the county court ordered Price, as 
Treasurer, to execute his official receipt satisfying the claim of the 
county against the sureties on Murphy’s bond as Treasurer, and fur- 
ther ordered that Caudle and Bradley and the other sureties be sub- 
rogated to the rights of the county. In making these payments Caudle 
and Bradley acted for themselves and the other sureties on Murphy’s 
bond on the faith of whose credit the money had been raised, for the 
purpose to which it was applied. 

Separate suits were brought by Caudle and Bradley against L. J. 
Lemley, the cashier of the Bank of Dover, during all the time the trans- 
actions leading to Murphy’s shortage occurred, and also against the 
Bank of Dover, and against the Hartford Accident and Indemnity 
Company. It is conceded that Hartford had executed to the Bank 
of Dover on July 27, 1936, a fidelity bond covering Lemley’s conduct 
of the bank and that this bond formed a continuous contract, continuing 
until its termination in a manner set out therein, and was in full force 
and effect during all. the happenings herein set out. It was alleged 
that Lemley, as cashier of the Bank of Dover, had connived and co- 
operated with Murphy, as Treasurer, in converting various sums of 
money on deposit with the Bank of Dover from Murphy’s credit as 
Treasurer, to the personal account and benefit of Murphy, and that 
Hartford was liable under its bond for these conversions. 
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The official audit of Murphy’s accounts developed that most of 
Murphy’s shortage originated in what the auditor and the Master 
found were Murphy’s inactive accounts with the Bank of Dover, as 
Treasurer, and that Lemley, as cashier, had permitted Murphy, as 
Treasurer, to draw checks upon the inactive accounts by the use of 
counter checks, rather than official checks, and to deposit the proceeds 
to his personal account. It was shown that Lemley, as cashier, had falsely 
certified the balances in the Treasurer’s accounts to the State Auditorial 
Department, and had permitted Murphy, as Treasurer, to endorse vouch- 
ers payable to Pope County, and to deposit them to Murphy’s personal 
account and to check out the proceeds thereof, on his personal check 
for his personal use. 


When these practices and the shortage resulting from them were 
discovered the President of the Bank of Dover wrote Hartford a letter 
reading as follows: 

“Bank of Dover 
“Dover, Arkansas 
“May 10, 1939 
“Hartford Accident & Indemnity Co., 
“Hartford, Connecticut. 
“Gentlemen: 

“There has been a shortage discovered in the accounts of J. T. 
Murphy, County Treasurer of Pope County, Arkansas, in the amount of 
$6,122.54. This is to inform you that the Bank of Dover is being held 
liable in this matter on account of the fact that there have been ir- 
regular activities in the County Treasurer’s accounts as handled by 
Mr. Lemley, Cashier, and Mr. Murphy. 


“Mr. G. S. Jernigan, State Bank Commissioner of Arkansas, has ar- 
ranged a meeting with the Board of Directors of the Bank of Dover 
Friday morning, May 12th, to go into this matter. This is to advise 
you of this meeting that you may have a representative to see after 
your interests as they may appear in connection with Mr. Lemley’s bond. 


“Very truly -yours, 
“John E. Moore, President.” 


Hartford did not receive this letter in time to send a representative to 
the meeting referred to, but Caudle testified that prior to May 10th he 
notified Hartford’s General Agent for this state of this meeting and that 
one of the attorneys now representing Hartford did attend the meeting. 

On May 13th Hartford wired the president of the bank as follows: 
“Under no circumstances if you desire possibility benefit of bond admit 
any liability, to county as considerable question concerning bank’s lia- 
bility. Matter has been referred to our attorney, John A. Sherrill, 
Little Rock, Arkansas with instructions to make investigation im- 
mediately such investigation to be without prejudice to any of our rights 
liabilities and defense if any.” 
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The bank, ‘following this direction, never at any time admitted 
‘liability and upon: this ‘i issue adopted the allegations of the answer 0 
‘by. Hartford in this suit. 

Under date of July 11,1939, the attorney for the sureties wrote the 
attorney for Hartford, in which letter the facts were recited as bases of 
the claims of the sureties against Hartford being fully stated, and 
Hartford was advised that suit would be brought if the claim of the 
sureties to the right of subrogation was not satisfied. It appears that 
Hartford sent its representative to the Bank of Dover to investigate the 
claim of liability. This representative admitted that he was. afforded 
every facility for his investigation and that he pursued it with the 
assistance of Lemley’s successor as cashier. This representative also 
admitted that he was permitted by the banks of Russellville where 
Murphy’s active accounts were kept to make such investigation as he 
wished of Murphy’s accounts with those banks. Hartford was thus 
fully advised of the nature of the claim against it before suit was filed 
and appears to have given this claim a number in the correspondence 
relating to it. 

The facts stated dispose of Hartford’s contention that no claim 
against it was filed before the institution of the suit, as the bond on 
which the suit is based required. It may be said, however, that com- 
pliance with this requirement was not made a condition precedent be- 
fore filing suit. However, we think full and sufficient notice of this 
claim was given. Moreover, Hartford’s denial of liability would have 
rendered the giving of notice unnecessary. Equitable Surety Co. v. 
Bank of Hazen, 121 Ark. 422, 181 S.W. 279; Home Indemnity Co. v. 
Banfield Bros. Packing Co. 188 Ark. 683, 67 S.W.2d 203. 

It is insisted that Hartford cannot be held liable because Lemley, its 
principal, was not pursued and no judgment was recovered against him, 
and further that it had been agreed that the sureties would make no 
attempt to collect any judgment which might be rendered against the 
Bank of Dover. The existence of this agreement is denied. As a 
matter of fact both Lemley and the bank were sued and while no 
judgment was rendered against Lemley, a judgment was rendered against 
the bank and there was filed, after this appeal had been perfected, a 
stipulation, as previously stated, that the bank had paid to the sureties 
the judgment rendered against it in their favor. 

It is not shown why no judgment was rendered against Lemley, 
but whatever the reason may have been, this failure would not ex- 
onerate Hartford. Its bond did not require that this should be done and 
the suit on the bond could have been maintained even though Lemley 
had not been sued at all. Hartford did not ask that it have judg- 
ment against Lemley for any amount for which judgment might be 
rendered against it, and when and if the judgment against it is satis- 
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fied it may then assert its right against Lemley. No contention is made 
that the Plaintiff sureties did anything which impaired this right. 

In the case of Hawkins v. Mims, 36 Ark. 145, 38 Am.Rep. 30, it was 
said: 


“Mere delay, then, or negligence on the part of the creditor to call 
upon or compel the principal debtor to pay gives the surety no defense. 
It is only acts which tends to prejudice him or to deprive him of the 
power of obtaining indemnity, which have that effect. Of course, if the 
obligee releases any of his securities, or enters into a new contract with 
the principal, varying terms of the original agreement, or stays execu- 
tion, after its levy on the property of the principal, whereby the lien 
is lost, or does any other act, the necessary effect of which is to discharge 
the principal from the debt or to lessen his responsibility, the non- 
assenting surety will be discharged for such acts increase the surety’s 
risk. (Citing cases)” 


It was further said: 


“The remedy of a surety, who is dissatisfied with the degree of ac- 
tivity displayed by the creditor in the pursuit of his principal, is to pay 
the debt himself. This subrogates him to all the rights and remedies 
of the creditor, and he can then manage the affair to suit himself.” 


The theory of the plaintiffs’ case is that they incurred a liability 


as sureties on Murphy’s official bond, which resulted from and arose 
out of Lemley’s infidelity to his trust as cashier of the Bank of Dover, 
against which infidelity the bank is insured by Hartford, and that they 
have the right by subrogation, having discharged this liability as sureties, 
to recover, not only from the bank, but also upon the fidelity bond which 
Hartford executed, having of course only one satisfaction. 

The Master found, and the court approved the finding, that this 
shortage as Treasurer resulted from the misapplication of public funds 
in Murphy’s custody, and that this application and misapplication re- 
sulted from Lemley’s active participation in this conversion without 
which participation it would not have occurred. This opinion 
would be interminable if we were to discuss the matter in which 
the conversion of public funds occurred, but that it did occur 
is undisputed, and that it was done with Lemley’s knowledge 
and participation is established by a preponderance of the evidence. 
For instance Murphy received an official voucher from the State of 
Arkansas, payable to him as Treasurer, in the sum of $2,186.52, and 
this warrant was placed to the credit of Murphy’s personal account, 
the deposit slip having been signed by Lemley, the proceeds of which 
were credited to and used by Murphy .in a manner which the auditor 
could not ascertain. 

Now the law is that a bank has the right to presume, without making 
investigation, that the payee in a check, properly signed by the depositor, 
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drawn against an account known to be trust fund, has the right to cash 
the check and convert the proceeds to his personal use, without liability 
therefor against the bank, unless the bank knows, or is chargeable with 
knowledge, that the depositor has violated his trust in drawing the check, 
thereby participating in the wrongful conversion of the proceeds of the 
check. (Here it is undisputed that Murphy deposited public funds 
to his personal account, and that he withdrew by check public funds 
for his private use, and we think the testimony shows that this was 
done with the knowledge and consent of Lemley. 


In the case of Drainage District No. 7 of Poinsett County v. Citizens 
Bank of Jonesboro, 205 Ark. 435, 170 S.W.2d, 60, 62, we quoted, with 
approval, the following statement from Chief Justice Hart in the case 
of Helena v. First National Bank, 173 Ark. 197, 292 S.W. 140: “The 
general principle governing the bank’s liability is that the officers of 
the bank, who know that a fund on deposit is a trust fund, cannot ap- 
propriate that fund to the private benefit of the bank, or, where charged 
with notice of the conversion of the trustee, participate with him in 
appropriating it to his own use, without being liable to refund the money, 
if the appropriation is a breach of the trust. Allen v. Puritan Trust 
Co., 211 Mass. 409, 97 N.E. 916, L.R.A.1915C, 518, and Blanton v. First 
National Bank of Forest City, 186 Ark. 441, 206 S.W. 745.” 


It is urged that in the judgment rendered by the court below Hartford 
was not given credit for the payment made by Price above referred to. 
If it was not, it should be. The sureties did not make these payments, 
although they were made for their benefit, and they should not be given 
credit for payments which they did not make with their own funds. 
It appears, however, that twelve of the sureties on Murphy’s bond paid 
each the sum of $183.33, and each was given judgment against the 
Bank of Dover for that amount, altogether totaling the sum of $2,199.99, 
with interest thereon from the date of their respective payments. This 
was the balance on account of the shortage which Price did not pay, 
so that the sureties have not been given credit for payments they did not 
personally make. 

The stipulation hereinabove referred to is to the effect that the bank 
has now, by payment satisfied these judgments against it in favor of the 
sureties. The bank was given judgment against Hartford for $2,199.99 
in the decree, this being the net loss sustained through the peculations 
permitted and participated in by Lemley, so that this judgment would 
in fact allow credit for Price’s payment, and Hartford will be required 
under the judgment to repay only what the sureties have personally paid. 
The judgment against Hartford requires that interest thereon be paid 
from March 2, 1943, this being the average date on which the sureties 
respectively made payments of which no complaint is made. 

As thus interpreted we think the decree is correct and it is affirmed. 
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Statute Permitting Banks to Repurchase 
Tax-Forfeited Lands From State 
Held Constitutional 


State v. Bellinger, Supreme Court of Mississippi, 32 So. Rep. (2d) 286 


Where state statute permitted banking corporations to buy 
from the state tax-forfeited lands owned by banks at the time of 
the sale to the state for taxes, it was held that the legislation was 
reasonable, not arbitrary, not class legislation and not unconstitu- 
tional therefore. 

The statute is germane to the purpose to be reasonably ac- 
complished thereby and in the opinion of the court the legislature has 
the right to prescribe who may become purchasers of state lands and 
in this instance the legislature has exercised its inherent power in a 
way that is not only free from discrimination, as contemplated by 
both State and Federal Constitutions, but wisely in furtherance of . 
a sound public policy. 


Appeal from Chancery Court, Hinds County; V. J. Stricker, Chan- 
cellor. 

Suit by Paul B. Bellinger and others against the State of Mississippi 
and others for confirmation of complainants’ title to oil interests. The 
named defendant filed a cross-bill. From a decree sustaining demur- 
rers to the cross-bill, the named defendant appeals. 

Affirmed and remanded. 

Greek L. Rice, Atty. Gen., and W. B. Fontaine and John F. Stone, 
Asst. Attys. Gen., for appellant. 

Flowers, Brown & Hester and Henley, Jones & Woodliff, all of Jack- 
son for appellee. 


L. A. SMITH, SR., J—On September 18, 1933, the land in con- 
troversy here was owned by, and assessed to, the Capital National 
Bank of Jackson, and on that day it was sold to the State for the 1932 
taxes due thereon. There is no controversy as to the tax procedure. 
The issue in the case is whether or not Chapter 79, Laws of 1938, now 
Section 4109, Code of 1942, is violative of the 14th Amendment to the 
United States Constitution. The Statute to which we refer reads as 
follows: 

“Neither a corporation (except as herein provided) nor a non- 
resident alien, nor any association of persons composed in whole or in 
part of nonresident aliens, shall directly or indirectly, purchase or become 
the owner of any of the public lands; and every patent issued in con- 
travention hereof shall be void. Provided, however, that a banking cor- 
poration owning such tax forfeited lands or holding a mortgage or deed 
of trust thereon at the time of the sale to the state and whose mort- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §120. 
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gage or deed of trust is still in force and effect, may purchase such lands, 
regardless of acreage, owned by it as laforesaid or on which it held a 
mortgage or deed of trust; provided, further, that in event of a purchase 
by such corporation as a mortgagee such lands shall be held for the 
benefit of the mortgagor subject to all the terms and conditions of 
the mortgage or deed of trust held by the purchasing banking corpora- 
tion and upon payment of the debt secured by such mortgage or deed 
of trust, together with interest and incidents, such banking corporation 
shall in that event reconvey such lands to the original mortgagor, his 
heirs or assigns.” 


The particular pertinent part of the statule to be considered is: 
“Provided, however, that a banking corporation owning such tax for- 
feited lands . . . at the time of the sale of the state . . . may pur- 
chase such lands, regardless of acreage, owned by it aforesaid.” The 
Capital National Bank, a banking corporation, as stated supra, was the 
owner of the land when sold to the State for taxes, the title thereto in 

. due course maturing in the State of Mississippi. Thereafter, on October 
29, 1940, the Capital National Bank repurchased from the State this 
same land, and proper patent was executed and delivered to it, as by 
law in such cases made and provided. There is no challenge as to the 
procedure in the repurchase and patenting this land to the Bank. There 
is only the claim that the statute violated the Federal Constitution. 

Subsequently to the repurchase by the Bank complainants, along 
with one Ainsworth, bought from the Bank certain undivided in- 
terests “in and to all of the oil, gas and other minerals in and under 
and that may be produced from said lands, together with the rights of 
ingress and egress for the purpose of exercising the right to remove and 
take from said premises said oil, gas and minerals,” quoting from the 
original bill. Defendant Ainsworth purchased the surface of the lands, 
with which we are not concerned. He was made a defendant because 
he refused to join the other complainants in this suit. 

The bill, as stated, sought confirmation of complainants’ title to the 
oil interests described therein, as set out above, and, in addition to de- 
fendant Ainsworth, the Capital National Bank and the State of Missis- 
sippi were also named as defendants, the latter under the authority of 
Chapter 309, Laws 1940, now Sections 1315 to 1322 inclusive, 1942 
Code. Process, as required by law, was also had as to all other parties 
having or claiming any legal or equitable interests in the land involved 
and described in the bill of complaint. 

To this bill, the Capital National Bank answered “that it wholly 
disclaims having or pretending to have any right, title, or interest in 
or to any of the property described in the bill of complaint; that said 
defendant Has no objection to the relief prayed for in the bill of com- 
plaint being granted by the court.” Defendant Ainsworth did not an- 
swer. The State of Mississippi answered, averring that it “admits all 
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of the allegations as set out in said bill of complaint but denies that the 
complainants are legal and equitable owners of the title to said lands 
involved therein for the reason that Section 6027 of the Mississippi 
Code of 1930, as amended by Chapter 79, of the Extraordinary Session, 
Laws 1938, prohibits a corporation in purchasing state owned lands.” 

The State’s answer was also made a cross-bill, averring “that the 
Capital National Bank is a banking corporation and is not authorized 
under the statutes to purchase state owned lands and that the patent 
so issued was void and in contravention to the law and public policy.” 
The State prayed that it be decreed to be the owner of the property, 
and for other relief. Complainants answered the cross-bill, and among 
other things, set forth their claim “that under and by virtue of Chapter 
79, Laws of 1938, Extraordinary Session, Section 4109, Mississippi 
Code Annotated 1942, that a banking corporation owning tax forfeited 
lands at the time of the sale to the State is authorized to purchase such 
lands, regardless of acreage, owned by it as aforesaid.” Demurrers 
were also interposed to the cross-bill of the State, on the grounds that 
there is no equity on the face thereof; and that it states no cause of 
action; and that “Section 6027, Mississippi Code of 1930, as amended 
by Chapter 79 of the Extraordinary Session of the Laws of 1938 (Sec- 
tion 4109, Mississippi Code of 1942), does not prohibit a banking cor- 
poration from purchasing state owned land.” It must here be borne 
in mind, however, that the statute, permitting banks to buy tax forfeited 
lands from the State, provides that the purchasing bank must have 
owned the land when it was sold to the State for taxes, in order to 
authorize its repurchase from the State by the bank. 


The demurrers were sustained by the chancellor, and the State 
prosecutes this appeal here, assigning errors pertinent to its contention 
that the court erred in not overruling the demurrers. As stated, supra, 
the contention of the State is that the Section 4109, Code 1942, violates 
the Fourteenth Amendment to the Constitution of the United States, 
prohibiting any state from making or enforcing any law which shall 
deny to any person within its jurisdiction the equal protection of the law. 


- The Attorney General argues that the statute is class legislation 
in that it grants privileges to Banking Corporations, not granted to all 
corporations, citing 16 C.J.S., Constitutional Law, § 489, p..954, where, 
among other statements, it is declared that “the term ‘class legislation’ 
is that which makes improper discrimination by conferring privileges on 
a class arbitrarily selected from a large number of persons standing in 
the same relation to the privileges, without reasonable distinction or 
substantial difference.” 

In our jurisprudence we have announced that “It has been too often 
held that the Legislature has wide discretion, and, if the classification 
is reasonable and embraces all of those of the class therein, then the 
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law is general, not local, and the classification has a reasonable relation 
to the purpose sought to be attained—in other words, the classification 
must be germane to the subject-matter of the legislation. . . . The 
thing to look at is the object to be accomplished, and whether or not the 
classification is reasonably expected to attain that object and is germane 
thereto.” Clark v. State, 169 Miss. 369, 383, 152 So. 820, 823. 

A State Department of Banking, established by the Legislature in 
1914, having broad powers of supervision over the banks of this State, 
established banks to be in a class by themselves by the inherent nature 
of the legislation—as a matter of state or public policy. Certain special 
laws appertaining to banks alone are incorporated in this particular 
legislation, and certain rules and regulations of examination, inspection, 
reports, and controls apply alone to banks, which could not operate on 
other corporations. This is sufficient recognition by the Legislature that 
banks reasonably constitute a separate class in the category of cor- 
porations, regardless of the statute here involved. The establishment 
of the Mississippi State Banking Department has been held to be a 
valid exercise of constitutional power granted the State Legislature. 
Bank of Oxford v. Love, 250 U.S. 603, 40 S.Ct. 22, 63 L.Ed. 1165, affirm- 
ing judgment in 111 Miss. 699, 72 So. 133, 8 A.L.R. 894. 

The fact that building and loan associations and insurance com- 
panies sustain somewhat similar relations to state policy, and also have 
some like functions and powers themselves, does not integrate them 
into the same classifidation with banks, so as to form the basis for a 
claimed discrimination against them by the statute here involved. A 
bank in addition to being a corporation for profit, making loans, taking 
mortgages, and dealing in investments, receives funds for deposit, sub- 
ject to both checking and saving accounts; acts as trustee and in many 
other fiduciary capacities, is a depositary of public funds, and has other 
points of difference, all clothing it especially with a public interest and 
putting it inescapably in a class by itself. 

In the dark days of the depression, the National Government recog- 
nized this vital characteristic of banks, as peculiarly affecting the public 
interests, and declared a national banking holiday, affecting all banks. 
This action probably saved this Nation from chaos, ruin and insolvency. 
So, the Legislature of Mississippi, in our judgment, can be reasonably 
said to have had in mind that when a bank in such troublous times 
was compelled to let its properties be sold to the State for taxes, it 
should, when circumstances later enabled it to do so, be permitted to 
recover those assets otherwise lost, in the interest of strengthening its 
solvency, and continued usefulness and service to the public, and to 
protect affected citizens generally from financial loss. We are not to be 
understood, however, as holding this right of repurchase by banks un- 
der the terms of the statute is to be exercisable only during periods of 
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National or Statewide economic or financial disaster or depressions. 
All banks in this State without differentiation as to size, location or 
otherwise, are granted equal privileges by this statute. 

In Lowry, Ins. Com’, et al. v. City of Clarksdale et al., 154 Miss. 155, 
122 So. 195, 196, we quoted from Cooley’s Constitutional Limitations, 
Vol. 2, 8th Ed., pp. 824, 825, as follows: “That guaranty of ‘equal pro- 
tection of the laws’ . . . does not prohibit legislation which is limited 
either in the objects to which it is directed or by the territory within 
which it is to operate. It merely requires thiat all persons subject to 
such legislation shall be treated alike, under like circumstances and 
conditions, both in privileges conferred and liability imposed. It is 
not infringed by legislation which applies only to those persons falling 
within a specified class, if it applies alike to all persons within such class, 
and reasonable grounds exist for making a distinction between those who 
fall within such class and those who do not.” 


Here, we have a banking corporation, clothed with a peculiar pub- 
lic interest, compelled to let some of its assets go for taxes during a 
period of national financial stress. This condition affected all banks, 
not only in Mississippi, but throughout the Nation. By recovering 
this land, forming a part of its assets, the bank was doing its duty to 
the public and its depositors. It is to be commended for repurchasing 
such assets, as soon and as quickly as conditions thereafter enabled it 
to do so—not for itself alone, but for the public as well. We think the 
legislation was and is wise, was and is reasonable, not arbitrary, not 
class legislation, and is germane to the purposes to be reasonably ac- 
complished thereby. See City of Jackson v. Deposit Guaranty Bank 
& Trust Co., 160 Miss. 752, 133 So. 195, 198, where we gaid: “Under 
these settled principles, if and when the commercial and financial con- 
ditions of the country, and particularly within the state, have become 
such as to justify it, for the safety and soundness of banks and their 
preservation for the public service, the Legislature could exempt all 
banks from all taxation, so long as the predicate conditions continued to 
exist.” 


Here, it may be said, the real power we are discussing is one vested 
in the State Legislature to dispose of such lands in the manner in which 
its wisdom dictates. In Fletcher v. Peck, 6 Cranch 87, 3 L.Ed. 162, at 
page 175; it s said: “That the legislature of Georgia, unless restrained 
by its own constitution, possesses the power of disposing of the unap- 
propriated lands within its own limits, in such manner as its own judg- 
ment shall dictate, is a proposition not to be contraverted. The only 
question, then, presented by this demurrer, for the consideration of 
the court, is this, did the then constitution of the State of Georgia pro- 
hibit the legislature to dispose of the lands, which were the subject 
of this contract, in the manner stipulated by the contract?” And, in 
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50 C.J. 1140, Section 585, it is announced that: “The legislature has the 
right to prescribe who may become purchasers of state lands.” We are of 
the opinion that here the State Legislature has exercised its inherent 
power in a way that is not only free from discrimination, as contemplated 
by both State and Federal Constitutions, but wisely in furtherance 
of ja sound public policy. 

In view of what we have said above, in our judgment, the action of 
the chancellor in sustaining the demurrers to the cross-bill of the State 
was correct, and will be and is affirmed and remanded. 

Affirmed and remanded. 


Acceptance and Retention of Check as Accord 
and Satisfaction of Claim 


Sooner Freight Lines v. Lester, Supreme Court of Oklahoma, 185 Pac. 
Rep. (2d) 469 


Defendant’s contention that the acceptance and retention of 
check by plaintiff constituted an accord and satisfaction cannot 
be sustained where the evidence disclosed that plaintiff had never 
considered the check, which defendant had sent her through the 
mail, as a payment of her claim for damage and loss of goods trans- 
ported. Plaintiff had never endorsed the check nor had she ever 
presented same for payment. She had delivered the check to her 
attorney and it was evidently retained by him for the purpose of 
proving defendant’s liability. 


Action by Mrs. Clinton Lester against Sooner Freight Lines, a cor- 
poration, to recover for damage and loss of personal property trans- 
ported by defendant. Judgment for plaintiff, and defendant appeals. 

Judgment affirmed. 

Meacham, Meacham, Meacham & Meacham, of Clinton, for plain- 
tiffs in error. 

Arney & Barker,.of Clinton, for defendant in error. 


DAVISON, V.C.J.—This is an action wherein plaintiff, Mrs. Clinton 
Lester, seeks to recover for damages and loss of personal property by 
the defendant, Sooner Freight Lines; a corporation, engaged in the busi- 
ness of a common carrier for hire. The cause was originally tried in the 
justice of the peace court where judgment was rendered’ for plaintiff 
for the full amount claimed, to wit: $168.17. A trial de novo was had in 
the district court on appeal, resulting in a like judgment for plain- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1264. 
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tiff. Defendant has perfected this appeal. We will continue to refer to 
the parties to this appeal by their trial court designation. 

The facts disclosed by plaintiff’s testimony are substantially as fol- 
lows: On September 7, 1945, plaintiff was a resident of Clinton, Okla- 
homa, but on said date was moving to Oklahoma City, Oklahoma. That 
she called the Clinton Transfer and Storage Company for the purpose 
of having them transport a baby bed and a carton containing goods, 
bed clothing and wearing apparel, from her residence in Clinton 
to her new residence in Oklahoma City. That on said date 
a truck driver, with a Lee Way truck, came to pick up the baby 
bed for transporting. That plaintiff told the driver she had called 
the Clinton Transfer and Storage Company and that the driver 
then informed her that “they were working together.” That at a later 
hour of the same day, in the absence of plaintiff from her Clinton resi- 
dence, the carton of goods was picked up by truck, and Mrs. Fisher, 
who was moving into the house being vacated by plaintiff, accepted 
and signed plaintiff's name to a bill of lading, about which the plain- 
tiff knew nothing, and knew nothing about the contents of the bill of 
lading, until several weeks later when she filed her claim with the de- 
fendant for the loss sustained. That when plaintiff did not, within 
a reasonable time, receive the carton of goods, she called the office of 
the Clinton Transfer and Storage Company about the non-delivery, 
and they referred her to the defendant. That this was the first time 
she knew the defendant had anything to do with the shipment. That she 
then took up the matter with defendant. That she paid $1.77 freight 
and delivery charges on the baby bed when same was delivered because 
she was unable “to get the baby bed without paying for it.” That she paid 
no freight on the lost carton. That her loss was $5 damages to the baby 
bed and $163.17 for the complete loss of the items in the carton which 
was never delivered. 

Plaintiff's testimony further disclosed that at the request of the 
employee in charge of defendant’s lost article department, she filled 
out a claim which showed her loss in the amount of $168.17; that she 
signed the claim which the employee prepared for her signature. 

The evidence further shows that after the claim was signed and left 
with the defendant company, a check was sent her in the sum of $10.50 
which represented the payment by defendant for 105 pounds of lost 
merchandise at the rate of ten cents per pound. This check was still 
in the possession of plaintiff, and uncashed, at the time of trial. 

For reversal, defendant contends that its liability is limited by the 
terms of the bill’ of lading to $10.50, the amount of the check given 
plaintiff, and further, that the acceptance and retention of said check by 
plaintiff constituted an accord and satisfaction and discharged defendant 
from further liability. Defendant contends that it had several tariff 
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rates and that plaintiff's property was shipped at the lowest rate, by 
virtue of which defendant’s liability was limited as provided in the 
bill of lading, as follows: 

“Note (Release valuation of household goods, furniture and personal 
effects not to exceed 10 cents per pound.)” 

In support of its first contention defendant relies on the following 
cases: Chicago, R. I. & P. R. Co. v. Geissler, 177 Okl. 560, 61 P.2d 14; 
American Ry. Express Co. v. Lindenburg, 260 U.S. 584, 43 S.Ct. 206, 67 
L.Ed.°414; Railway Express Agency v. Stephens et al., 183 Okl. 615, 
83 P.2d 858; Missouri K. & T. R. Co. v. Walston, 37 Okl. 517, 133 P. 42; 
Missouri, O. & G. R. Co. v. Porter, 41 Okl. 702, 139 P. 954. 

We have no fault to find with the above cited cases and think they 
are correct. They are all to the general effect that a special contract 
entered into between a common carrier and shipper, in consideration 
of a lower freight rate, providing that in case of loss or damage to the 
property the liability of the carrier shall not exceed a maximum valua- 
tion per 100 pounds, is not a contract in violation of law, and that if 
the contract is reasonable and just, and has been fairly entered into by 
the shipper, the same will be upheld as a proper and lawful means of 
determining the amount of the carrier’s liability in case of loss. 

The cited cases by defendant, however, are not applicable to the 
case at bar because of entirely different factual situations. The cited 
cases are each based on a factual situation wherein the defendant re- 
lies on a contract which has been fairly entered into between the parties: 
Some of the distinguishing features in the case at bar are as follows: 

(1) The plaintiff never at any time entered into any sort of a con- 
tract with this particular defendant. She had been negotiating with the 
Clinton Transfer & Storage Company and not the defendant. The de- 
fendant undertook to transport property without the knowledge of 
plaintiff that it was going to do so. 

(2) Plaintiff was not at home when defendant came for delivery of 
the carton of merchandise and had no understanding with defendant 
relative to the shipment, or cost thereof. Defendant does not allege 
nor prove that Mrs. Fisher was the agent of plaintiff. 


(3) Defendant never at any time quoted to plaintiff any freight 
rates and no particular rate for shipment was agreed to by plaintiff. 
The “rate” was placed in the bill of lading by the “rate clerk” of the 
company in Oklahoma City and at a time after the bill of lading reached 
there. 


Considering the above facts and circumstances, as a whole, it can 
not be said that a contract for this shipment of goods was fairly entered 
into between plaintiff and defendant. This burden shifted to the de- 
fendant after plaintiff proved her loss. St. Louis & S. F. R. Co. v. Cox, 
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Peery & Murray, 40 Okl. 258, 138 P. 144. Defendant failed to meet this 
burden. 

Defendant also stresses the fact that the claim which plaintiff 
signed contained a statement therein to the effect that the release valua- 
tion of household goods, furniture and personal effects was not to ex- 
ceed 10 cents per pound. The evidence disclosed that this claim was 
prepared by defendant’s agent at the request of the defendant company. 
It is pertinent to note that this claim which was signed by plaintiff in- 
dicated plainly that she was claiming $163.17 for the loss of the carton 
of goods, the contents and value of which she itemized, and $5 for 
damages to the bed. From a reading of the whole instrument, which 
plaintiff testified that she did not read, it is convincing that plaintiff 
had no thought of or intention to be bound by any limitation of loss 
by a poundage valuation. 

Plaintiff proved the value of her damage and loss to be $168.17, and 
the correctness of the actual loss was not controverted by defendant. 


Defendant’s contention that the acceptance and retention of the 
$10.50 check constituted an accord and satisfaction cannot be sustained. 
The evidence disclosed that plaintiff had never considered the check, 
which defendant had sent her through the mail, as a payment of her 
claim. She had never endorsed the check nor had she ever presented 
same for payment. She had delivered the check to her attorney and it 
was evidently retained by him for the purpose of proving an attempted 
settlement of the claim and for the further purpose of eliminating cer- 
tain necessary proof of the fact that the defendant was in charge of the 
carton at the time it was lost. Apparently the plaintiff was not interested 
in the retention of the check but the defendant evidently wanted her to 
keep it. We have reached this conclusion by reason of the fact that the 
check was introduced in evidence by the defendant with the request 
being made by the attorney for defendant to have permission of the 
court to withdraw the exhibit and return it to plaintiff, or to plain- 
tiff’s attorney, with the understanding that a copy be substituted if 
needed. 

Payment of the check could have been stopped at any time by de- 
fendant. Checks until presented and paid are revocable by the drawer 
who has legal control of the money to his credit until actual acceptance 
or payment of the checks. Citizens’ Bank of Gans v. Mabray, 90 Okl. 
63, 215 P. 1067. 

While it is true that the agreement to accept a check may be implied 
from the facts and circumstances of the transaction, we are unable to 
find that under the facts and circumstances in the present case that an 
accord and satisfaction resulted from the acts and conduct of plaintiff. 

The defendant cites several cases from other jurisdictions to support 
its contentions, and while there is some conflict on the question, we are 
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inclined to believe the facts in the case of Wheeler & Motter Mercantile 
Co. v. Kitchen et al., 67 Okl. 131, 169 P. 877, L.R.A.1918C, 160, to be 
somewhat analogous and in favor of plaintiff’s view of the law on this 
particular point. 

The case seems to have been fairly tried and a correct judgment 
reached by the trial court. Judgment affirmed. 

Hurst, C. J., and Welch, Corn, and Luttrell, JJ., concur. 


Necessary Proof to Sustain Burden That Note 
Was Without Consideration 


Shrout’s Adm’r v. Vaughan, Court of Appeals of Kentucky, 204 S. W. Rep. 
(2d) 969 


Necessary proof to sustain burden that note was without con- 
sideration must be clear and convincing. There is a presumption that 
an admitted and duly executed writing is supported by a legal con- 
sideration, and the burden is cast on the one executing it to over- 
come that presumption. 


Equitable action by P. H. Vincent, administrator of the estate of 


M. M. Shrout, deceased, against Mrs. Rose Vaughan to recover indebted- 
ness evidenced by a note. From an adverse judgment, plaintiff appeals. 

Judgment reversed with directions. 

John C. Clarke, of Ashland, for appellant. 

C. F. See, Jr., of Louisa, and Diederich & Lycan, of Ashland for 
appellee. 


THOMAS, J.—This equity action was filed in the Lawrence circuit 
court by P. H. Vincent, administrator of M. M. Shrout, deceased, against 
Mrs. Rose Vaughan on August 16, 1944. Plaintiff sought to recover from 
defendant $1,600 with interest from September 2, 1941, evidenced by 
a note of defendant to decedent and secured by a mortgage on her dwell- 
ing house and lot in Louisa, Kentucky, which she executed on the same 
day, but which he never put to record. He died May 10, 1944, and 
nineteen days thereafter plaintiff was appointed administrator of his 
estate. The First National Bank of Louisa was made a defendant be- 
cause it held a mortgage lien on the same property which was inferior 
in date to that of the decedent’s, but he by writing, relinquished his 
superior lien and consented that the lien of the bank (also a defendant) 
might be superior to his. Mrs. Vaughan made no defense to the bank’s 
indebtedness, but in her answer she admitted the execution of the note 
to decedent and the mortgage to secure it, but alleged that the note 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §352. 
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was without consideration, thus forming the only issue to be tried 
by the court, there being no legal issue presented. Upon final submission 
the court sustained defendant’s plea of no consideration and dismissed 
the petition, from which plaintiff prosecutes this appeal. 

In determining that issue we are first met with the presumption of 
universal application. that an admitted and duly executed writing is 
supported by a legal consideration, and the burden is cast on the one 
executing it to overcome that presumption. 


The undisputed testimony given at the trial and denied by no one 
(but admitted by defendant) was that her husband died in 1937 and 
for some six or seven years prior to that time the decedent, who was 
a single man, occupied a room in the residence occupied by her and her 
husband. There developed a friendship between her and decedent 
finally culminating in their engagement to be married, but he died be- 
fore it was consummated. The title to the residence was in the name 
of the defendant, and after her husband’s death—who was indebted 
some nine or ten thousand dollars—she confided the management of 
her property, its upkeep, etc., entirely to the deceased, her fiance, who 
appears to have been an active business man of at least average ability. 
For some time prior to his death, the exact date not being shown, he 
left Louisa and, of course, abandoned the quarters he had formerly 
occupied in defendant’s residence, and moved to Ashland, but continued 
to look after the affairs of the defendant who shortly following her 
husband’s death, engaged in different work, part of the time being an 
employee of the WPA located in Louisville, and at other times in 
Winchester, Kentucky, and lastly in Huntington, West Virginia, where 
she was employed at other work, and where she was living at the time 
of the death of Shrout. 


After the appointment of plaintiff as administrator of Shrout, he 
opened a deposit box of decedent which was in the Second National 
Bank of Ashland and found therein the note and mortgage sued on, 
but the mortgage had not been recorded and the administrator imme- 
diately recorded it in the proper office. He wrote a letter to Mrs. 
Vaughan, and the other debtors of decedent, of their indebtedness to 
his decedent requesting payment. Soon thereafter defendant and her 
brother-in-law, one Carl Picklesimer, visited plaintiff in his office and 
in the ensuing conversation plaintiff testified that “she stated that 
she had no money but that she would contact me later and see what 
could be worked out. She also stated that she and Mr. Shrout were 
very close friends and possibly had been sweethearts.” 

Plaintiff heard no more from her and later wrote her this letter: 
“Will you kindly advise me what you intend to do in reference to the 
note and mortgage which I hold against you in favor of M. M. Shrout?” 
He received an answer dated June 24, 1944, which said, in part: 
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“T have not been able to do much in regard to the matter as I have 
been ill for the last two weeks, but I am having a vacation beginning the 
10th of July at which time I will go into this and do the best I can with it. 

“TI have absolutely nothing but this home and what I work for each 
day in a shop here in Huntington. 

“Tt was Mr. Shrout’s and my understanding that the home was to 
be our home and the mortgage was never mentioned between us from 
the day it was made. The first I had ever heard of it from that day 
was the day I received your letter after his death. As you know, it was 
never recorded in the court house at Louisa until it was put there 
after his death. 

“T hate very much to part with my home as it means more to me than 
it could any one else but will do the very best I can as soon as pos- 
sible.” 


As already stated she admitted the execution of both the note and 
the mortgage to secure it, but she, neither in the conversation she had 
with plaintiff with reference to the indebtedness, nor in the letter she 
wrote him, even remotely intimated that the note was without con- 
sideration. On the contrary in her letter it appears that she was of the 
impression that the failure of decedent to record the mortgage rendered 
it, as well as the indebtedness it purported to secure, of no effect by 
saying therein that “it was never recorded in the court house at Louisa 
until it was put there after his (decedent’s) death.” 

During the time of the transactions referred to and after the death 
of defendant’s husband, one Vantilburg was a tenant occupying de- 
fendant’s residence. There were some negotiations between them relat- 
ing to the purchase of the property by the tenant, and after plaintiff 
received defendant’s letter of June 24, the tenant visited plaintiff and 
made inquiry about defendant’s mortgage to secure the indebtedness 
sued on, and in that conversation he (the negotiating tenant) offered 
Mr. Vincent $1,500 in settlement of the indebtedness. The offer must 
have been made in accordance with instructions from defendant, but 
which plaintiff declined to accept, and the negotiation for the sale of 
the property to him was abandoned. 

In giving her testimony defendant testified that she never received 
any part of the cash proceeds of the note sued on, but she did not state 
that her fiance, who was manager of her property, had not expended out 
of his own funds that amount for repairs and improvements of the prop- 
erty, or perhaps in payment of other indebtedness of defendant, or that 
of her deceased husband, her only claim being that she, herself, never 
handled the proceeds. 

Before this action was filed, and after receiving plaintiff’s letter of 
June 24, 1944, appellee called on Kit Carson Elswick,:a practicing at- 
torney in Louisa, Kentucky, who was formerly employed in some litiga- 
tion involving the settlement of the estate of her husband, and in that 
litigation she denied having signed a mortgage to some bank to secure a 
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debt of her husband. But upon being shown the mortgage she ac- 
knowledged her signature. Her purpose in making that call was to con- 
sult the attorney about the indebtedness sued on herein and—quoting 
from her testimony—she said: “I told Kit I understood Mr. Vincent 
had a mortgage against my home and I said I couldn’t imagine what 
it is unless it is the old Phil Preece note and I asked if there was any- 
thing I could do and he said absolutely nothing. And I said, ‘Kit, that 
mortgage was never recorded and was to never be recorded . . .’” 

Later on in her testimony she was asked whether or not she told 
plaintiff that the note sued on had never been paid, to which she gave 
an affirmative answer, and added: “I told him I had never had a chance 
to pay it or the interest on it.” But she did not then, nor at any time, 
deny owing it. In a visit to consult attorney Elswick (there appear- 
ing to have been more than one) she asked him, in substance, if she 
sold her property to her tenant would that relieve it of the encumbrance 
of the mortgage sued on, to which he gave a negative answer, since the 
tenant knew of the existence of the mortgage, notwithstanding that it 
had not been recorded. Either on the same occasion—or another one 
when her daughter was present—defendant inquired of the same at- 
torney whether or not she could sell her home to her daughter and 
thereby eliminate decedent’s mortgage, to which the attorney also gave 
a negative answer. Elswick not only testified to the above, but also to a 
conversation he had with both defendant and the decedent, both being 
present, before the latter’s death concerning the note and mortgage sued 
on herein. He testified that it “was my information about it that this 
$1,600 mortgage, $1,300 of it was to pay off the judgment that I men- 
tioned a while ago, in the Lawrence circuit court, and $300 of it was for 
repairs on the house in question.” 

C. A.:Lycan, one of the attorneys for appellant, was introduced by 
plaintiff. He testified that on or about the time of the transaction here 
involved he was attorney for the defendant, First National Bank of 
Louisa, and that he prepared the mortgage on defendant’s house and 
lot which she executed to that bank to secure its indebedness supra, 
and which it asserted in this action. He testified that at that time he 
also drew the writing signed by decedent, referred to above, whereby he 
waived his first and superior lien on the property in favor of that bank, 
and thereby consented for his lien to become a second encumbrance 
upon the property. Witness further stated that he was of the opinion 
that he drew the mortgage to secure the $1,600 sued on, and that the 
matter was discussed in his office between him, the decedent and the 
defendant, and at that time “they (defendant and decedent) said that 
they had an understanding among themselves in regard to that, and that 
they would do whatever was. necesgary about that, and I think it was 
my suggestion that they draw this waiver and let him sign that waiver.” 

There is more testimony in the record negativing the defense action 
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of no consideration than what we have related and to which we have 
not specifically referred because it is unnecessary and would unduly 
lengthen this opinion. Suffice it to say that appellee contradicted her- 
self as to her knowJedge of the existence of the note and mortgage sought 
to be enforced herein. She stated that she was first informed thereof 
by plaintiff after his appointment as administrator of decedent’s es- 
tate. She told the witness, Elswick, that which we have hereinbefore 
quoted. The witness, Lycan, testified that to his best recollection the 
note and mortgage were drawn in his office by him in the presence of 
both Mrs. Vaughan and the decedent. She acknowledged the mortgage 
and executed the note and gave her testimony in this case a little more 
than three years thereafter when she claimed that she had no knowledge 
as to the purpose of either herself or of the decedent as to why she did 
so. Her testimony as to her ignorance of the purpose to be accomplished 
by her executing the two instruments is preposterous since no one of 
ordinary intelligence (which her testimony indicates she has) would 
voluntarily incur an indebtedness of $1,600 without knowing what it 
was for. Her entire testimony indicates that she was under the impres- 
sion that if the mortgage had not been recorded neither it nor the note 
was enforcible. It is therefore clear that she failed to discharge the 
burden which the law cast upon her to prove that the documents were 
without consideration, the rule being that the necessary proof to sustain 
that burden should be clear and convincing and which requirement has 
been many times approved by this court. A comparatively late case 
in which it was done is Cheney’s Adm’r v. Houston et al., 238 Ky. 410, 
38 S.W.2d 198, in which prior cases to the same effect are cited. 

In an effort to bolster her defense of no consideration a slight effort 
was made to show that the obligations sought to be enforced herein 
were only for the purpose of indemnifying the decedent against loss as 
surety on a note executed by appellee to the Louisa National Bank for 
$1,000. But that contention is utterly unsustainable when it is remem- 
bered that such an indemnity does not require the execution of a note 
in order to effectuate the purpose intended, since the amount that the 
surety may be compelled to pay is altogether contingent. Moreover, the 
surety obligation of the decedent was only to the extent of $1,000, whilst 
the note herein, secured by the mortgage, was 60 per cent more than the 
note to the Louisa National Bank on which decedent was appellee’s 
surety. 

The proof shows that the bank accounts of decedent and of defendant 
(at only one bank) showed that decedent did not have on deposit 
therein at the time of the date of defendant’s $1,600 note, a sufficient 
balance to furnish her that amount, nor did her bank account show the 
deposit of any such amount. But such proof is evasive and by no 
means conclusive. We have seen that the indebtedness of defendant’s 
husband at the time of his death was something near $10,000. It does 
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not apear whether his indebtedness was paid, or if so by whom or how 
it was paid. The decedent pursued in his lifetime various occupa- 
tions among which was operator for oil, a dealer in liquor, and when he 
died (which was the result of an automobile accident) he was a de- 
tective for the C. & O. Ry. Co. He had no dependents and the only 
demands on his finances were his living expenses. He could easily have 
accumulated enough funds to advance to defendant, his fiancee, of 
whose business affairs he was manager, the amount of the note sued on, 
or he might have from time to time expended in discharging obligations 
for which she was liable amounts aggregating the amount of the note. 

Viewing the testimony in its entirety we are unable to arrive at any 
other conclusion than that appellee failed to sustain the burden which 
the law cast upon her to prove her only defense, and that the court erred 
in arriving at a different conclusion. In so determining we are fully 
aware that the fact finding of a chancellor will not be disturbed by this 
court when we entertain only a doubt as to its correctness. However, 
when we conclude that the testimony creates more than a mere doubt 
as to the chancellor’s finding, it then becomes our duty to determine 
the issue according to the preponderance of the proof. 

Wherefore the judgment is reversed with directions to set it aside 
and to enter one sustaining the prayer of plaintiff’s petition, and for 
other and necessary orders consistent with this opinion. 


Proceeds of Checks Paid Over by Bank to 
Proper Custodian 


Inhabitants of Adams v. First National Bank of Adams, Supreme Judicial 
Court of Massachusetts, 75 N. E. Rep. (2d) 503 


Town treasurer deposited proceeds of checks for the perpetual 
care and lot maintenance of cemetery which was maintained by 
the town. The town treasurer, named Fred H. Couture, Jr., endorsed 
all the checks as follows: “Town of Adams-Cemetery Department— 
Fred H. Couture, Jr., chmn.,” and deposited them in defendant bank 
to an account carried in the same name. Previous to the inception 
of this action the full amount of these checks together with a further 
balance in this particular account had been withdrawn and paid to 
the treasurer of the town. It was held that the town could not 
prevail in action of contract against bank for money had and re- 
ceived, nor recover more than nominal damages for conversion. 
Defendant bank retained no funds belonging to town; the proceeds 
of the checks in question have been paid over to the proper cus- 
todian, the town treasurer. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §§ 410,417. 
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Action of contract by the inhabitants of the town of Adams against 
the First National Bank of Adams for money had and received. To 
review an adverse judgment, the plaintiff brings exceptions. 

Expections overruled. 

A. J. Dilk, of Adams, for plaintiff. 

W. J. Donovan, of Adams (G. F. Gravel, of Adams, on the brief), 
for defendant. 


WILLIAMS, J.—This is an action of contract for money had and 
received. It was tried to a jury in the Superior Court, and at the con- 
clusion of the plaintiff's case each party moved for a directed verdict. 
The judge denied the plaintiff's motion and allowed that of the de- 
fendant. To such denial and allowance the plaintiff excepted. 

The main facts are not in dispute. Previous to July 23, 1945, the 
date of the writ, the town of Adams maintained a cemetery commis- 
sion of which Fred H. Couture, Junior, was chairman. Between August 
30, 1940, and July 1, 1944, Couture received as cemetery commissioner 
ten bank checks totalling $1,222.50 the proceeds of which, in the main, 
were to be used for perpetual care and lot maintenance. Of these 
checks five were drawn payable to “Town of Adams,” four payable to 
“Town of Adams-Cemetery Department” and one payable to “Town 
of Adams, Cemetery Commission.” All ten checks were indorsed by 
Couture “Town of Adams-Cemetery Department—Fred H. Couture, Jr., 
Chmn.,” and deposited by him in the defendant bank to an account 
carried in the same name. Previous to the inception of this action the 
full amount of these checks together with a further balance in this par- 
ticular account had been withdrawn and paid to the treasurer of the 
plaintiff. 

The plaintiff contends that the bank originally converted the funds 
in question and should now be called upon to account. We are unable 
to accede to this view of the case. An action for money had and re- 
ceived to the plaintiff’s use ordinarily lies “to recover money which should 
not in justice be retained by the defendant, and which in equity and 
good conscience, should be paid to the plaintiff.’ Cobb v. Library 
Bureau, 268 Mass. 311, 316, 167 N.E. 765, 767. Here the defendant 
retains no funds belonging to the plaintiff. The proceeds of the checks 
in question have been paid over to the proper custodian, the town 
treasurer. Even assuming a conversion and that this action, by amend- 
ment, were changed to one of tort for conversion, no damages other 
than nominal could be recovered. Pierce v. Benjamin, 14 Pick. 356, 
361, 25 Am.Dec. 396; Jackson v. Innes, 231 Mass. 558, 121 N.E. 489. 

There was no error in the denial of the plaintiff's motion and in the 
allowance of that of the defendant. Exceptions saved to rulings on 
evidence have become immaterial. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Grant of Option to Purchase By Trustee With 
General Power of Sale 


Equitable Trust Company v. Delaware Trust Company, Delaware Court of 
Chancery, September 8, 1947 


Ordinarily, a trustee with a mere general power of sale cannot grant 
a future option to buy the property unless a sale cannot be otherwise 
advantageously made and it, therefore, seems prudent to do so. 

In this case the will under which the trustee is operating merely 
gives it a general power to sell the trust property. The grant of an 
option to purchase is neither a sale nor an agreement to sell property. 
The trustee is usually expected to use his judgment and discretion with 
respect to the adequacy of the price at the time of the exercise of the 
power of sale, and not at some prior time when the values might have 
been quite different. The grant of an option is not consistent with that 
duty. 

In most of the reported cases, the purchase price was fixed when the 
option was granted, but the general principle is equally applicable if 
the price is to be fixed by a subsequent appraisal. It may, however, be 
proper for a fiduciary with a general power of sale to grant an option to 
purchase property if a sale cannot be otherwise advantageously made 
and it, therefore, seems prudent to do so. In other words, if the choice is 
between a practical inability to dispose of the trust property and the 
giving of an option to buy it, which may result in a sale at an advantage- 
ous price, the courts will often construe the language of the power some- 
what liberally. Logically, it would seem that economic advantages to the 
trust estate, such as agreements to improve the property, would merely 
affect the reasonableness of the terms of the option contract, and not 
the trustee’s actual powers under the trust instrument. Few, if any, 
of the cases, however, make that distinction clear. 

The evidence does not bring this case within the execption to the 
general rule governing the grant of options by fiduciaries with general 
powers of sale, and the contract is, therefore, invalid as to the trustee 
and cannot be carried out. Conceding that the trust property consisted 
entirely of undivided interests and was unproductive, it does not neces- 
sarily follow that it could only be sold advantageously by means of an 
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option which ran during the remainder of the life of the prospective 
purchaser and for six months after her death. Nor did any substantial 
economic advantage accrue to the trust estate from the contract. 


Absolute Fee 


Walter v. Steel, Ohio Court of Common Pleas, Case No. 12,543 


Testator’s devise of land to his grandson “subject however to this 
condition that he shall not sell it until he arrives at the age of twenty- 
four” vested absolutely in fee in the grandson at the time he arrived 
at the age of twenty-four, notwithstanding a further provision in the 
will that “Should my grandson die without issue of his body then I 
direct that the land herein devised to him to be divided equally between 
my son and my two daughtets” and regardless of whether the court in- 
terprets the words “die without issue of his body” to mean his death at 
an indefinite period of time or to mean a fixed date when he arrived at 
the age of twenty-four years. 


Suspension of Power of Alienation 


In re Mitchell, New York Surrogate’s Court, 118 N. Y. L. J. 591 


Testatrix made the following trust provision: “I direct that all my 
real estate be divided into four equal parts and I give, devise and be- 
queath each one and all of said parts to my Executors and Trustees 
hereinafter named and their successors to hold each one of said parts 
in trust, nevertheless for the uses and benefits hereinafter mentioned, to 
wit: The rents, income and profits from each one of said parts shall 
be paid to each of my said children for a term of thirty (30) years, 
then the principal of said share of bequeathed trust, shall go absolutely 
and forever, to each one of my said children, or in the event that any 
of my said children shall die before the termination of said trust, then 
the share of said child or children shall go to the issue of said child or 
children, and in the event that my said child or children should die 
. before the termination of said trust without leaving any issue, then the 
share of said child or children shall go to my surviving child or children 
to share and share alike.” 

The court determined that it was the intent of the testatrix to create 
four separate trusts each to continue for a term of thirty years, or until 
the death of each child, whichever event sooner occurred; since each 
trust must, therefore, necessarily terminate in any event at the expira- 
tion of one designated life in being at the death of testatrix, the abso- 
lute power of alienation is not suspended beyond the permitted period. 
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Exercise of Power of Appointment 


Estate of Kilpatrick, Michigan Supreme Court, No. 29 


A provision in testarix’s will that “All the rest, residue and remain- 
der of the trust property and estate as to which I have the power of 
appointment under the last will of my husband” shall go to those of 13 
named nieces as shall survive testatrix, following more specific provisions 
disposing of various portions of the property over which testatrix had 
the power of appointment, constituted a full compliance with the hus- 
band’s will which gave the testatrix the power of appointment and did 
not violate the provision in his will that “A general residuary clause in 
her will shall not be deemed to be an exercise of said power of appoint- 
ment” since the provision in testatrix’s will was not the general resid- 
uary clause contemplated by the husband. 


Charitable Devise 


First Methodist Church of Penn Yan v. Putnam, New York Supreme Court 


Testatrix’s devise of a house and lot to the “Ladies Aid Society of 
the First Methodist Episcopal Church of Penn Yan, New York,” was 
not invalidated by reason of the fact that the society was an unin- 
corporated body, associated with a corporate body (the church) or the 
fact that the name of the church, the parent corporation, was changed 
by statute prior to testatrix’s death, since the statute provided that all 
churches using the changed names should continue to have and be 
possessed of all of the interest, property, and rights to which they are 
or may become entitled under their former corporate names. 


Investment Authority of Trustee 


Estate of Flexner, New York Surrogate’s Court, 118 N. Y. L. J. 550 


The testatrix granted to her trustees broad discretion in the making 
of investments. The paragraph of the will dealing with investment pow- 
ers contains the following text:, “I direct that at no time shall my Trus- . 
tees invest in any securities in which they or any of them or any affili- 
ated or associated person, firm or company may have any interest as 
banker or syndicate participant.” The corporate fiduciary asks a con- 
struction of the quoted text. It desires to know whether this pro- 
vision prevents an investment in securities of a corporation which 
maintains a commercial account with petitioner in its status as a bank- 
ing institution or of a corporation which may have borrowed money 
from petitioner in the normal course of its business or which may use 
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petitioner’s services as transfer agent, registrar or dividend disbursing 
agent. 

The restriction in the will is directed only against “securities in which 
they have any interest as banker or syndicate participant.” What would 
constitute an interest as syndicate participant is clearly recognized. 
The corporate fiduciary cannot be said to have an interest as banker 
in any particular issue of securities merely because the corporation has 
a general bank account with it or because the corporation has retained 
it as registrar or transfer agent. No doubt the borrowing in the normal 
course of business by a corporation from the bank could not ordinarily 
be said to have made the bank interested in a particular class of securi- 
ties which has no relation to the loan made by the bank. Under some 
circumstances, however, the bank may have an interest in certain securi- 
ties thereafter issued. The court is asked to construe the will and in 
such a proceeding cannot undertake to determine in advance the ex- 
tent to which various assumed general facts and circumstances might 
result in a violation of the restrictive provision of the will. Moreover, in 
various circumstances which might arise general principles of law might 
operate to make an investment improper wholly independent of the 
testamentary provisions. 

The court accordingly holds that the will prohibits the trustees from 
investing in any securities in which they have an interest as banker or 
syndicate participant but does not prohibt investment in securities of 
corporations which maintain business relations with the corporate trus- 
tee provided that the trustee has no interest in the particular securities 
in which the investment is made. 


Provision for Distribution of Principal in Accordance 
with Laws of New York 


Ralph C. Gordon v. Chemical Bank & Trust Co., Appellate Division, 
118 N. Y. L. J. 1275 

A settlor of a trust must be held to have reserved a reversion in the 
trust estate, and not to have created a remainder, when he was one 
of the two trustees of the trust, with power to remove his co-trustee, 
and, under the terms of the trust indenture, he was to be paid the in- 
come of the trust estate together with installments of the principal 
and, in case of his death before the entire principal was paid to him, 
the principal was to be paid to those persons whom he appointed by 
his last will and testament and, on his failure to appoint, to those 
persons who would be entitled to take his personal estate pursuant 
to the laws of the State of New York existing at the time of his death. 
The settlor was, therefore, the only person beneficially interested in the 
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trust, and he had the right to revoke the trust without the consent 
of any other person. The effect of the provision for distribution in 
accordance with the laws of the State of New York, as an indication 
of intent to reserve a reversion, is not altered by the fact that after 
creating the trust the settlor removed from the State of New York 
to another state. 


Rule Against Perpetuities 


Porotto v. Fiduciary Trust Company, Massachusetts Supreme Judicial Court, 
September 19, 1947 


One having a power of appointment over trust property appointed 
the income of said trust to her three children for life and, upon their 
respective deaths, to the survivors down to the last survivor and the 
issue of any deceased child. This violated the rule against perpetuities 
and a share of income wrongfully paid thereunder was payable to the 
estate of a deceased child who died without issue and was entitled thereto 
under the will of his father to whom a trust in such income resulted. 


Payment of Trust Income 


McClintock v. Smith Iowa Supreme Court, No. 118/49,098 


Under will provisions bequeathing testatrix’s estate to a trustee 
“for the use and benefit of” testatrix’s sister “during her lifetime,” de- 
vising all the property “remaining after carrying out the trust provisions 
aforesaid to the Immaculate Conception Roman Catholic Church” and 
authorizing the executor to “sell any and all of my property as he deems 
best in his judgment, for the use and benefits hereinbefore provided,” 
testatrix’s sister was entitled to the trust income, regardless of her own 
sources of income, and the right to use the corpus if such should be 
necessary within the judgment of the trustee. 


Distribution of Trust Interests 


Schropp’s Estate, Pennsylvania Orphans’ Court, No. 4 


The testator directed the payment of income from a trust to his 
children for life and, upon their respective deaths, to his grandchildren, 
or their issue by representation, for life, the corpus to be paid to each 
of such grandchildren, after twenty-one years or when they reach a 
specific age. 

The court concluded that the testator intended to make an absolute 
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gift to his grandchildren, who would qualify, of the income devolving 
through his respective children, and of the corpus of the trust to those 
of his grandchildren who qualified to receive the same and so implied 
cross limitations to carry out that intention. When one of the grand- 
children died without issue, within twenty-one years, and without 
attaining the specific age, the income and corpus from his share was pay- 
able to the other grandchildren in the proportions they were entitled 
to receive same under the provisions of the will. 


’ Creation of Two Trusts 


In re Vanderbilt, New York Surrogate’s Court, 118 N. Y. L. J. 1485 


Testatrix’s direction that, in the event her son and daughter “both 
survive me,” her executor divide the residuary estate “into two shares 
as nearly equal in value as possible,” and the further provision that 
“one such share is to be given to the trustee hereinafter named in trust, 
to hold, manage, invest and reinvest the same for the benefit of each 
of ‘my said children who survives me” were construed by the court 
as creating two trusts, one for each of the children who survived the 
testatrix. 


Executors’ Compensation 


Unger Estate, Pennsylvania Orphan’s Court, File No. 30,454 


Executors should not be awarded compensation on increases in the 
value of assets in process of administration. They are not entitled to 
compensation on the basis of accrescence or natural growth in value 
but they are entitled to compensation on additional assets brought 
into the estate upon which no compensation could be based prior thereto. 


Cy Pres Doctrine 


In re Dillenback, New York Surrogate’s Court 


Since testatrix’s provision in her will for a legacy to be applied to 
the payment of the annual salary of the “Pastor of the Chaumont 
Methodist Episcopal Church,” such legacy to be charged upon the real 
estate of which she died seized, indicated the purpose of testatrix as 
being the furtherance of the opportunity for religious worship in her 
village rather than the benefit of individuals, court applied the doctrine 
of cy pres in disposing of the legacy when the evidence established 
that the “Chaumont Methodist Episcopal Church” was closed and 
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another church in the village held all the Methodist services which 
were attended by former members of congregation of the closed church. 


Charitable Trust 


Craft v. Shroyer, Ohio Court of Appeals, No. 1928 


A gift of testatrix’s property to be “a home for full orphans of the 
United Lutheran Church of Miami County, Ohio. By full orphans is 
meant children whose father and mother are dead under the age of 
18 years and who also have no stepfather or stepmother” does not 
indicate a general charitable intent of testatrix but rather expresses an 
intention which is restrictive, exclusive and specific in its purpose, so 
that the doctrine of cy pres cannot be applied if it is impracticable and 
inexpedient to execute and carry out the specific terms of the will. 
However, the court in its discretion may order a. deviation from the 
terms of the trust in order to maintain the charitable trust which was 
created, and such deviation is not the application of the doctrine of 
cy pres. ' 


Meaning of “Money” 


Christ’s Home v. Mattson, New Jersey Court of Errors and Appeals, No. 226 


When the testatrix left to a certain church “what money there is 
left,” said church was entitled to cash money in hand and money in 
the bank subject to check or on time accounts, but not to building and 
loan association stock or real property. “Money” means money and 
money only unless there is in the context of the will something to in- 
dicate that the testator intended a more extended meaning. 


Legacy To Widow In Lieu Of Dower 


In the Matter of Estate of Charles F. Gruman, Appellate Division, 
118 N. Y. L. J. 981 

A widow who had dower rights in the real property of her deceased 
husband, the property having been acquired before the abolition of 
dower in 1930, and who did not within six months after his death elect 
to take against provisions of his will which were in lieu of dower, and 
is therefore deemed to have elected to take under the will, must be held 
to have done so on the assumption that her legacy would be paid if 
there was any property with which to pay it. Hence, she is entitled 
to a preference over all other legatees, but not over creditors, out of 
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the personal estate of her husband, being regarded as a purchaser of the 
property left to her. A written contract between the legatees can- 
not be reformed to include an oral agreement alleged to have been 
collateral unless the oral agreement is collateral in form, does not 
contradict the written contract, and is an agreement which the parties 
would not ordinarily be expected to embody in the writing. 


Reversion in Settlor or Next of Kin 


Julier v. Central Hanover Bank & Trust Co., New York Supreme Court, 
No. 18 

In a trust instrument wherein the settlor, a married man with chil- 
dren, created an irrevocable trust in favor of himself and his wife for life 
and further provided that on the death of the survivor of the life 
tenants the fund should be transferred and paid over “to the then child 
or children of the settlor and the descendants of any deceased child or 
children” and in the event of the existence of no such persons the 
principal should be distributed “to the then next of kin of the settlor, 
according to the laws of the State of New York then in force and effect,” 
the intention to create a remainder was not expressed with sufficient 
clarity to overcome the prima facie precept of construction that a reser- 
vation to the heirs or next of kin of the grantor should be regarded 
as the equivalent of the reservation of a reversion to the settlor him- 
self. Hence, the consents of the settlor his wife, and two children were 
sufficient for the revocation of the trust instrument executed by the 
settlor since there were no other “remaindermen” and a reversion 
was reserved to the settlor. 


Apportionment of Proceeds of Sale of Stock 


Estate of Traung, California Supreme Court, S. F. No. 17,220 


The proceeds of the sale of stock in a corporation which was not 
liquidated by such sale constitute trust corpus and not trust income, 
even though the corporate stock might have increased in value because 
of earnings accrued since the creation of the trust of the stock. Such 
increase in value is not allocable to income until a dividend is declared 
and the amount separated from the capital of the corporation for dis- 
tribution to its shareholders. 

It is generally conceded that gains in value of investments, including 
securities, belong to capital and are to be credited to the corpus of a 
trust fund, rather than to income. Although the corporate stock might 
have increased in value because of earnings accrued since the creation 
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of the trust, the beneficiary does not become entitled to income or 
profits until a dividend has been declared and the amount separated 
from the capital of the corporation for distribution to its shareholders. 
The distinction between application of the rule of. apportionment to 
extraordinary dividends and to the proceeds of a sale of securities fully 
justifies the rejection in this state of the Pennsylvania rule insofar as 
such sales are concerned. 

Since the enactment in 1941 of the Uniform Principal and Interest 
Act the proceeds of a sale such as is shown by the present record are 
deemed to be principal. The fact that neither irrevocable nor non- 
amendable trusts being administered at the time the statute became 
effective are expressly brought within its provisions does not prevent 
the application of the same principle to such trusts, nor necessarily 
codify an existing rule governing them. 


Investment of Trust Funds in Land Trust Certificates 


In re Rees, Ohio Probate Court, No. 56,362 


A will authorizing the trustees to invest trust funds in “stocks, - 
mortgage loans or securities,” and to vary or transpose the invest- 
ments “into others of like or similar nature,” was construed as au- 
thorizing the trustees to invest in land trust certificates on the grounds 
that such certificates are “of like or similar nature” to mortgages and 
that the word “securities” is broad enough to include land trust cer- 
tificates. 


Permanent Memorial 


Noble v. Township of Union, New Jersey Chancery Court, Docket 147 


When the testator set up a trust to erect a permanent memorial to 
himself to be placed in a certain county, the nature of the memorial 
to be left to the sound and absolute discretion of his executors, the 
surviving executor’s proposals to establish a trust fund for scholar- 
ships in two educational institutions in the county was approved as 
carrying out the intention of the testator and being within the authority 
‘ delegated by the will. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Estate Tax on Reciprocal Trusts 


Estate of C. K. Lueders v. Commissioner, U. S. Circuit Court of Appeals, 
Third Circuit, No. 9261 

Decedent, who died in 1942, created a trust for the benefit of her 
husband 15 months after he had created a similar trust for her benefit. 
Decedent and her husband each had the right to terminate the trust 
created for her or his benefit and receive the principal. Less than a 
month after the creation of the trust by decedent, her husband 
terminated it and the principal was paid to him forthwith in order that 
he might use such amount to obtain additional credit for his busi- 
ness enterprise. 

It is held that the facts concerning the creation of the trusts do not 
support the theory that decedent may be regarded as the settlor of the 
trust created by her husband under the reciprocal trust doctrine of 
Lehman v. Commissioner, 109 Fed. (2d) 99. Therefore, decedent’s 
estate is not taxable on the value of the trust created by her husband. 
It was not shown that the trust created by decedent served as con- 
sideration for the husband’s trust. 


Fees Deductible As Expenses 


Amy D. McHenry Trust v. Commissioner, U. S. Tax Court, T. C. Memo. 
¥ Docket No. 10845 


A trustee of a trust for an incompetent paid out certain sums to 
(1) counsel for the life beneficiary’s guardian, (2) special counsel for 
the life beneficiary’s guardian, (3) guardian ad litem for the life bene- 
ficiary, (4) counsel for the guardian ad litem for the life beneficiary, 
(5) trustee ad litem for unborn interests, and (6) guardian ad litem 
for a minor remainderman. The sums were paid under Pennsylvania 
court order, $13,000 to those appointed by that court and $5,000 for 
a guardian ad litem appointed in Connecticut, where the incompetent 
lived. The Court held that the fees paid to those appointed by the 
Pennsylvania court were deductible as expenses incurred in the man- 
agement of property for the production of income. Expenses paid to 
those appointed by the Connecticut court were not ruled on. 
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Sale of Inherited Residential Property 


George W. Carnrick v. Commissioner, U. S. Tax Court, 9 T. C. No. 102 


Petitioner’s mother died in 1933 when petitioner and his sister were 
minors. She left all her property in a testamentary trust which was 
to continue until the younger of the two children (petitioner) attained 
majority. The net income of the trust was payable to the children 
equally. Included in the trust property was a residence property which 
the decedent had occupied until her death. The trustees had the power 
to sell any of the property in the trust, real or personal, and reinvest the 
proceeds. After her death petitioner and his sister were permitted to 
live in the house, and the trustees collected rent from their guardian. 
Petitioner’s sister died without issue in 1937, while petitioner 
was still a minor. Petitioner thereupon moved out and _ lived 
with his guardian, and the trustees listed the property for rent or sale. 
Petitioner reached his majority in 1939, at which time the trust termi- 
nated and petitioner became entitled to possession of the residence 
property. He actively undertook to rent or sell it. He sold the prop- 
erty in 1941 for an amount considerably less than its value at the date 
of the decedent’s death. It was held that petitioner is entitled to de- 
duct the loss on the residence as an ordinary loss and the loss on the 
land as a capital loss. 


Transfer in Contemplation of Death 


Estate of Cornelia B. Schwartz v. Commissioner, U. S. Tax Court, 
9 T. C. No. 38 


Decedent died intestate in 1944 at the age of 98. Decedent on June 
4, 1932 transferred substantially all of her property to her children in 
return for their promise to pay her the amount of $7,000 for the re- 
mainder of her natural life. The amount of $7,000 was the estimated 
annual income that the property would yield. The decedent was 86 
years old at the time of the transfer but was in good health at the time 
the transfer was made. The children at the same time transferred the 
_ property to a trust company under a trust indenture which provided 
that the income up to $7,000 was to be paid to the mother for life and 
any excess over the sum of $7,000 was to be paid to her daughter. Upon 
the death of the mother the principal of the trust was to be paid to the 
three children equally. ‘The net income from the property did not 
average $7,000 per annum and the children made no attempt to make 
up the difference so that decedent would reveive the annual income of 
$7,000. 

It was held that the transfer made on June 4, 1932 constituted a 
transfer made in contemplation of death and should be included in de- 
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cedent’s gross estate under the provisions of section 811 (c) of the 
Internal Revenue Code. It was held further that decedent should be 
considered as the settlor of the trust of June 4, 1932 and in this trust | 
she retained the “possession or enjoyment of, or right to the income from 
the property” and its value should, therefore, be included in her gross 
estate on that account, under section 811 (c), I. R. C. 


Retention of Income 


Estate of Ambrose Fry v. Commissioner, U. S. Tax Court; 9 T. C. No. 70 


Stock given to daughter “subject to your giving me the first divi- 
dends up to $15,000” was properly included in gross estate under sec- 
tion 811 (c) since the income was retained for a period which in fact 
did not end before the decedent’s death. 

The substance of that transaction, regardless of its form, was that 
the decedent did not give the shares absolutely and completely, but 
made a transfer of the shares under which he retained, for a period 
which did not in fact end before his death, the right to all of the in- 
come from the property. It can not be fairly said that he did not retain 
the right to the dividends until they amounted to $15,000. Section 


811 (c) requires that the value of the property under such circumstances 
be included in the gross estate. 


Transfers In Contemplation of Death 


Estate of James E. Frizzell v. Commissioner, U. S. Tax Court, 9 T. C. No. 130 


The decedent, at the age of 81 years, created an irrevocable trust 
to provide for an incompetent son who was made the sole beneficiary of 
the trust income for life. The trustee was directed to distribute the 
trust income for the use of the son in such amounts as the trustee should 
determine to be necessary, and to accumulate all undistributed income. 
Upon the facts, it is held that the transfer of property to the trust was 
made in contemplation of death and was a substitute for testamentary 
disposition of part of the estate under section 811 (c) of the I.R.C. 

The decedent transferred shares of stock of Coca-Cola Company 
to the trustee when he created the trust, and thereafter no other prop- 
erty was transferred to the trust by the decedent. Under the holding 
made under Issue I, the transfer of the Coca Cola stock was made in 
contemplation of death. From the creation of the trust until decedent’s 
death, the trustee accumulated part of the trust income. He invested 
most of the accumulated cash in stock and bonds. Respondent in- 
cluded in the gross estate all the trust corpus at the date of death. It 
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was held that since the decedent made complete inter vivos transfer of 
property to the trust and retained no interest in the trust income or 
corpus under the trust instrument, only the property of which the de- 
cedent made transfer, the shares of Coca-Cola stock, is includible in the 
gross estate under section 811 (c), I.R.C., relating to transfers made 
in contemplation of death, and that respondent erred in including in 
the gross estate other property in the corpus of the trust at the date 
of death which the trustee acquired from accumulations of trust income.. 


Power to Change Enjoyment 


Estate of Charles B. Du Charme v. Commissioner, U. S. Circuit Court of 
Appeals, Sixth Circuit, No. 10452 

In 1928, decedent created a trust for the benefit of his wife and 
children. He retained a power as co-trustee to direct payments of 
principal to his wife, who was named as income beneficiary of the trust. 
After his death, his wife could direct such invasion of principal for her 
benefit. Decedent also provided that the provisions of the trust could 
be changed during his life time upon the request of his wife, subject 
to his approval. He died in 1940. The value of the trust property is. 
held includible in the gross estate both under Code Sec. 811 (c), as 
property transferred subject to the reservation of a right in conjunc- 
tion with another person to designate who shall possess or enjoy, and 
under Sec. 811 (d), as property transferred subject to the reservation 
of a power to alter, amend, or revoke. However, the value of the life 
estate in the widow which would terminate upon her remarrying should 
be excluded in determining the property subject to tax, if such interest 
can be properly evaluated, “even though not with a high degree of 
accuracy.” 

It is held that decedent’s representative should be given the oppor- 
tunity to show the Tax Court the value of such life estate by presenting 
actuarial tables on the possibilities of a widow’s remarriage. 


Charitable Exemption on Estate Tax 


William A. Carey Estate v. Commissioner, U. S. Tax Court, 9 T. C. No. 136 


The decedent, domiciled in Pennsylvania, died within 30 days after 
executing his last will. The will was a valid will but four provisions 
thereof which related to bequests of property to charitable and religious 
organizations were void by operation of a Pénnsylvania statute, P.L. 
141 (1939). The residuary legatees who were named in the will be- 
came vested with the property described in the void provisions of the 





THE BANKING LAW JOURNAL 175 


will by operation of the same Pennsylvania statute, rather than by any 
directions of the decedent in his will. They agreed that charities should 
receive property described in the void clauses of the will. The ques- 
tion is whether the estate is entitled to deductions for charitable bequests 
under section 812 (d), as amended. 

It was held that since there were no charitable bequests by the de- 
cedent in his will by operation of the Pennsylvania statute, the prop- 
erty in question passed to the charities under the agreement of the resi- 
duary legatees and in that circumstance, deductions are not allowable 
under section 812 (d), as amended. It was further held that the ques- 
tion of deduction from gross estate is one of Federal law rather than 
state law, but that the question of Federal law must be determined 
upon the rules:of property and of descent and distribution of state law 
which determine, first, whether there are “bequests, legacies, devises or 
transfers” by the decedent within the meaning of section 812 (d) of 
the LR.C. 


Taxability of Residuary Legatees 


Marie B. Hirsch v. Commissioner, U. S. Tax Court, 9 T. C. No. 119 


Harold Hirsch, husband of petitioner, died testate in September 
1939, leaving a large estate with considerable indebtedness and other 
claims against it. In his will, after a few specific bequests to his wife, 
he bequeathed the remainder of his estate to trustees for the benefit of 
his wife during her lifetime with remainders to his children. Executors 
were appointed and during the taxable years 1940 and 1941 the estate 
was in process of active administration. It was held that during the 
taxable years the residuary assets of the estate had not been turned over 
to the testamentary trust and section 162 (b), I.R.C., is not applicable. 
It was held further that petitioner is only taxable on the income of the 
estate which was actually paid to her during the taxable years in ques- 
tion under section 162 (c), I.R.C. 


Unconstitutionality of Pennsylvania Community Property Law — 


Willcox v. Penn Mutual Life Insurance Co., Pennsylvania Supreme Court, 
No. 1490 

After concluding that, under the new Pennsylvania Community 

Property Law, income accuring to either spouse during marriage and 

after the effective date of the Community Property Law, and arising 

out of property owned by such spouse prior to the marriage or to such 

date, becomes community property of which one-half belongs to each. 
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the Pennsylvania Supreme Court decided that as to such income and 
profits derived from property, real or personal, owned by a spouse prior 
to the effective date of the Act, the Act in making such income and 
profits the common property of both spouses, is unconstitutional. 

Furthermore, because the Act lacks a severability clause in the event 
of unconstitutionality of one provision thereof, so that a declaration of 
the unconstitutionality of the one provision involved herein would de- 
feat the purpose of the Act to save taxes of married persons by resulting 
in the inclusion in the tax of each spouse of the income on his or her 
separate property accruing after marriage and after the effective date 
of the Act, thereby increasing instead of decreasing that spouse’s in- 
come tax, the Court declared the Act “invalid as an entirety.” 

Additional reasons for declaring the Act “invalid as an entirety” 
are the uncertainty and vagueness of and the conflict and inconsisten- 
cies in the terms of the Act in that one spouse, though “yested with 
an undivided one-half interest” in that property deemed to be the com- 
munity property of the two spouses, is not invested by the Act with any 
real right to the possession, use, enjoyment and disposal of the alleged 
community property in which he or she is said to be given a one-half 
interest. 


Estate Tax on Transfer Effective at Death 


Trust Company of Georgia v. Collector, U. S. Circuit Court of Appeals, 
Fifth Circuit 


By the terms of a trust created by decedent in 1930, he reserved a 
life income together with a power of revocation exercisable upon at- 
taining the age of 40 years. If decedent was not survived by a wife and 
children, provision was made for distribution to others. Decedent hav- 
ing subsequently married, he entered into an agreement whereby he 
assigned one-third of the trust income to or for the benefit of his wife 
and child. In the event that he would exercise his power of revocation, 
one-third of the corpus was to be delivered to or for the benefit of the 
wife and child. Deceased died in 1937. 

The transfer is held taxable under Code Sec. 302(c), as one to take 
effect at death, because of the strings retained by the grantor over the 
trust property. This is so even though the transfer is not taxable under 
Sec. 302(d) because of the contingent nature of the power of revoca- 
tion. In valuing the transferred property for taxation purposes, its full 
value is taken with no deduction allowed on account of the one-third 
of the property excluded from decedent’s right to revoke by the agree- 
ment nor on account of any contingencies affecting decedent’s possibility 
of reverter. 





INVESTMENT AND FINANCE 


- Edited by OSCAR LASDON 


Economic Outlook 


T this moment, the national 
Fhe outlook is -quite 
favorable. This is the opinion of 
Morris Natelson, Lehman Brothers 
economist. Addressing the annual 
convention of the National Retail 
Dry Goods Association, Mr. Natel- 
son observed that demand has kept 
pace with production, or—to state 
it in its proper relationship—de- 
mand has forced peak production. 
Because of full employment at high 
wages, total income to individuals 
has been reaching new high levels, 
even after deducting present high 
taxes. 

It should also be noted that 
liquid assets in the hands of in- 
dividuals have been increasing 
steadily, and at the end of 1947 
totaled almost $160 billion. And 
what is even more important is its 
distribution. Last year, about 65 
per cent of families spent less than 
their income. In appraising these 
figures, Mr. Natelson remarks, con- 
sideration must be given to the 
increasing average age of our popu- 
lation and the large number of re- 
tired persons who live on capital 
accumulation. 

In connection with the prices of 
manufactured goods and even food, 
—except for items in short supply 
—these are in line with costs of 
production and with family in- 
come. And while some increases 
in inventory took place in 1947, 
analysis discloses that much of the 


increase was in heavy goods which 
were understocked a year ago. 

“All of these favorable factors,” 
states Mr. Natelson, “would indi- 
cate that we are not sitting on a 
trapdoor over a_ toboggan slide, 
which is likely to open at any mo- 
ment and plunge us into a postwar 
depression. It has been assumed 
that prices are at a_ precarious 
level and that extremely sharp 
drops from current price levels 
are in the near offing after a sharp 
inflationary bulge. ... Even should 
exports decline to a balance with 
imports, it would have little effect 
on our domestic economy, except 
to halt price increases.” 

These favorable elements appear 
to strongly overbalance the un- 
favorable ones which are beginning 
to cast a shadow on the rosy 
present. The two most emphasized 
unfavorable factors are fear of the 
price level and the shortage of new 
capital. 

It is pointed out that fear of the 
price level is largely psychological, 
but that it may bring in its train 
unwise government action selected 
for political expediency rather than 
economic soundness. The shor- 
tage of new capital seems a more 
real threat, however, and may de- 
velop later in 1948. 

Shortage of new capital would 
be a serious threat éo the main- 


tenance of our present economic 


status, and it is beginning to be 
recognized as a problem. To some 


177 
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extent, it is an outgrowth of in- 
creasing prices. In spite of the fact 
that price increases so far have 
been in line with national income 
and with ability to pay, additional 
capital has become necessary to 
carry inventories at increased 
prices; it has also become neces- 
sary to rebuild industrial plants 
at increased costs. 


This shortage of capital has not 
as yet become too clearly evident. 
It is still possible to secure funds, 
although at rising interest rates. 
But a third round of wage in- 
creases, which will push prices 
still higher, will throw an addi- 
tional strain upon the financial 
ability of the community to meet 
increased capital requirements. 
Further wage increases and conse- 
quent price rises will eventually 
outrun the ability of our financial 
system to sustain them; then, there 
will occur a decline in the volume 
of capital goods production, un- 
employment, and a decline in the 
demand for consumer goods. Un- 
til that time, it is Mr. Natelson’s 
belief that we will witness only 
minor and temporary disturbances 
like that which took place in the 
spring of °47, and which affected 
only a segment of our economy. 

Reviewing the entire price situa- 
tion, Mr. Natelson makes the fol- 
lowing observations: 


1—Prices are not high relative 
to family income. 


2—If prices move from present 
levels, they are more likely to go 
up then down. 


$—Any br€ak in prices this year 
is likely to develop either as a re- 
sult of large farm crops all over 
the world, or from a shortage of 


LAW JOURNAL 


capital sufficiently severe to force 
liquidation of inventories. 

4—TIf there is any break in price, 
it cannot go very far, nor last very 
long. A 10 per cent decline in 
price would wipe out manufactur- 
ing profits and further declines. 
would be strongly resisted. Fur- 
thermore any decline in price is. 
likely to sharply stimulate de- 
mand, and there are available 
enormous funds to back up de- 
mand with purchasing power. 


Taxation 


As part of its long range tax 
program, the Committee for Eco- 
nomic Development recommends: 


1—A method for averaging in- 
come should be introduced for 
persons with widely fluctuating 
income. 

2—The tax on inter-corporate 
dividends .and the penalty tax on 
filing consolidated returns should 
be eliminated. Their revenue yield 
is insignificant and they serve only 
to penalize many proper business 
arrangements. 

3—Both corporate and_ non- 
corporate businesses should be al- 
lowed greater latitude in making 
annual allowances for depreciation. 

4—In applying to operating 
companies the penalty against ac- 
cumulation of profits to avoid in- 
dividual income tax (Sec. 102 of 
the Internal Revenue Code), the 
burden of proving that accumula- 
tions are unreasonable should be on 
the Treasury. 


5—The tax-free privilege on fu- 
ture issues of state and municipal 
bonds should be eliminated. 


All of these recommendations, it 
is pointed out, tend to encourage 





THE BANKING LAW JOURNAL 


tisk taking in business enterprise 
and thus help maintain high pro- 
duction and employment. 


Home Owners’ Loan 
Corporation 


During the _ depression, the 
H.O.L.C. made $3.5 billion in res- 
cue loans. More than 85 per cent of 
these accomodations have now 
been liquidated.. According to 
Chairman John H. Fahey, the 
record at final liquidation will show 
no loss to the Government. 


Over one million past-due mort- 
gages were taken over in the three 
year period, 1933-36. These mort- 
gages were taken over to save home 
owners from foreclosure and to aid 
harassed financial institutions. The 
H.O.L.C.’s mortgage holdings are 
now down to $508 million; the 
peak figure was $3,494 million. 


There are 328,500 accounts still 
on the books of the H.O.L.C., and 
about one-half of these have been 
paid down to less than $1,000. 


Farm Mortgages 


Seven out of every ten of the 
nation’s farms are now owned free 
and clear. This conclusion is the 
result of a joint study by the 
Bureau of Census and the Bureau 
of Agricultural Economics of the 
U.S. Department of Agriculture. 


Data gathered in the 1945 Cen- 
sus of Agriculture was used in this 
survey. The 1945 ‘statistics are 
regarded as a close approximation 
of the current situation in view of 
the trend of overall farm mortgage 
debt since last year. Furthermore, 
it is quite likely that equities in 
many of the mortgaged farms have 
increased since then as a result of 
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the further rise in farm land prices 
in the last two years. 

In 1945 there were slightly more 
than 1.7 million mortgaged farms 
in the United States; this was 29.2 
per cent of the total number of 
farms. By way of contrast, in 
1940, 38.8 per cent of all farms 
were mortgaged. In 1936, the figure 
was 34.5 per cent; in 1930, it was 
40.1 per cent. 

It is interesting to note that, 
between 1940 and 1945, a total of 
some 650,000 farms—or more than 
10 per cent of all the nation’s farms 
—moved from the mortgaged to 
the free and clear classification. 
This was several times the reduc- 
tion in the number of mortgaged 
farms between 1930 and 1935. In 
those five years, the only other 
recent period in which any pro- 
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nounced decline occurred, about 
173,000 farms were freed of mort- 
gage. 

However, attention should be 
called to a fundamental difference 
between the periods 1930-35 and 
1940-45. During the depression 
period of the early °30’s, fore- 
closures and defaults reached an 
abnormally high level; much of the 
debt elimination was forced and 
represented farmers’ financial dis- 
tress. More recently, however, 
debt repayment has been volun- 
tary and has stemmed from farm 
prosperity. 

On an individual state basis, 
West Virginia had the lowest pro- 
portion of mortgaged farms in the 
nation and led with a ratio of 12.7 
per cent. Massachusetts, on the 
other hand, had the highest ratio 
of 46.3 per cent. 


What the Dollar Buys 


The Institute of Life Insurance 
presents some interesting data re- 
lating to the price factor in liv- 
ing costs, as well as costs of pro- 
duction. 

Prices have been rising for eight 
years, and most sharply over the 
past two years. Today, the Ameri- 
can consumer’s dollar in meeting 
basic living costs is down about 
two-fifths below the 1935-39 level. 
According to the latest data of the 
Bureau of Labor Statistics, the 
exact figure, as of last November, 
was 61 cents. 

The consumer’s clothing dollar 
and house furnishings dollar have 
depreciated even more than the 
overall cost of living dollar. Each 
of these now has a buying power of 
about 53 cents, as compared with 
the 1935-39 period. 
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But the dollar’s buying power 
has also depreciated in other areas 
of our economy; in some cases, it 
has even exceeded the depreciation 
in the field of living costs. The 
buying power of the raw materials 
dollar is now down to only 44 
cents, as compared with 1935-39. 
Thus, the effect on industry has 
been most pronounced, _ since 
wholesale prices of raw materials 
are such a fundamental factor in 
production costs for business and 
industry. 

Figures compiled by the Na- 
tional Industrial Conference Board 
for 25 manufacturing industries 
show that wages, which averaged 
72 cents an hour in 1939, rose to 
$1.39 an hour in October *47. These 
wages are also an element in the 
cost of production. The wage hour 
purchasable in these industries has 
declined to 48 cents of the 1935-39 
base level. From another stand- 
point, however, it is this rise in 
basic wages which has enabled 
the wage earner’s income to keep 
pace with rising living costs. 

Construction costs, according 
to the Engineering News-Record, 
are now about 84 per cent above 
1939. This means that the costruc- 
tion dollar is worth only 51 cents 
as compared with the 1935-39 dol- 
lar. 


It is apparent that there is a 
close interrelationship between pro- 
duction costs and consumers’ 
prices. Obviously, if prices of 
manufactured items are to be kept 
in check, an effort must be made 
to lower production costs through 
increased productivity and greater 
output. 

The rise in food costs, of course, 
has been a major factor accounting 
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for the decline in the consumer’s 
cost of living dollar. Currently, 
the food dollar can buy only 50 per 
cent as much as in the 1935-39 
period; this represents a greater 
shrinkage than in other com- 
ponents of the cost of living dol- 
lar. 


Savings 


Some months ago, a Federal Re- 
serve Board survey of consumer 
finances indicated that the bulk 
of current savings was put away by 
families and individuals in the mid- 
dle and upper income brackets. 
Results of the survey showed that, 
in 1946, those in the highest tenth 
income group accounted for 63 per 
cent of the net savings for the 
year; the top three-tenths were 
responsible for 93 per cent of 1946 
savings. In contrast, savings of 
families and individuals in the 
lower half of the income group 
classification suffered a net reduc- 
tion. 

Examination of the sale of Sav- 
ings Bonds appears to substantiate 
the Reserve Board’s conclusion. 
In the first nine months of 1947, 
sales of Series E bonds in $500 and 
$1,000 denominations were 56 per 
cent of total sales; in 1945, the 
ratio was 32 per cent. Sales of 
E bonds of $10, $25, and $50 de- 
nominations in the first three quar- 
ters of 1947 amounted to 25 per 
cent of the total; in 1945, the ratio 
was 48 per cent. 
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There is little question that sav- 
ings are becoming concentrated 
in the hands of a smaller percen- 
tage of the population. This is 
due, in large measure, to the in- 
crease in the cost of living which 
has absorbed most of the small 
wage earner’s income. 


Credit Control 


“Federal Reserve Policy,” the 
eighth in a series of post-war eco- 
nomic studies by staff members of 
the Reserve system, recommends 
that the Reserve Board be given 
increased powers of credit con- 
trol. Contained in the survey are 
suggestions that the Reserve 
Board have the power to regulate 
real estate credits; also stressed is 
the advisability of returning to 
the Reserve system the power to 
regulate consumer credit. Addi- 
tional measures which would 
largely remove the heavy federal 
debt as a factor in the credit sup- 
ply are also viewed favorably. “The 
central problem,” according to one 
article in the survey, “is to free the 
market for private credit from 
excessive influence of public credit 
and to further reconversion of the 
current operations of banks and 
other financial institutions from a 
public to a private credit basis.” 

The Reserve Board disclaims 
official sponsorship of these views, 
which are held to be “entirely those 
of the authors.” 





BANKING INFORMATION 


AGRICULTURAL CREDIT 
Articles 
AGRICULTURAL LOANS INCREASED 
BY A COMPLETE FARM LOAN 
PROGRAM. By Harry M. Swanzey, 
Bankers Monthly. December, 1947. P. 


583. How to make successful farm 
loans. 


FARM MORTGAGE LOANS AT COM- 
MERCIAL BANKS. By Philip T. Al- 
len. Federal Reserve Bulletin. Decem- 
ber, 1947. P. 1477. Bank lending in the 
farm mortgage field has increased mark- 
edly in the last year. 


FARM PRODUCTION LOANS AT COM- 
MERCIAL BANKS. By Herman Koenig 
and Tynan Smith. Federal Reserve Bul- 
letin. December, 1947. P. 1469. Com- 
mercial banks provide a major part of 
the credit used by farmers to meet their 
working capita, requirements. 


THE STRUCTURE OF INTEREST 
RATES ON COMMERCIAL BANK 
LOANS TO.FARMERS. By Richard 
Youngdahl. Federal Reserve Bulletin. 
December, 1947. P. 1483. Result of a 
nation-wide survey. 


AIR CONDITIONING 
: Article 

MORE WORK — FEWER ERRORS IN 
AIR CONDITIONED BANKS. Bank- 


ers Monthly. January, 1948. P. 10. 
Result of nation-wide poll. 


BANK ACCOUNTING 
Articles 
ACCRUAL OF INCOME TAX LIA- 
BILITY PROVIDES A MORE ACCU- 
RATE STATEMENT. By F. J. Sude- 
kum. Bankers Monthly. January, 1943. 


P. 5. How to set up a system which may 
reduce your 1948 income tax. 


POSTING ERRORS QUICKLY FOUND. 
Bankers Monthly. December, 1947. P. 
594. Six bank officers tell how they save 
time in finding posting errors. 
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BANK ARCHITECTURE 
Articles 


LONG RANGE PLANNING FOR BANK 
QUARTERS. By Aaron G. Alexander. 
Burroughs Clearing House. December, 
1947. P. 24. Importance of having a 
well thought-out plan. 


REMODELING AND MODERNIZING 
BANK QUARTERS. By J. B. Gander. 
National Auditgram. December, 1947. 


P. 24. Modern trends are away from the 
“marble barn.” 


BANK COST ACCOUNTING 
Article 


HOW TO SET UP A PRODUCTIVITY 
ANALYSIS. By David E. Ellis. Bank- 
ing. January, 1948. P. 48. A system 
‘for setting up a monthly productivity 
analysis for each department. 


BANK CREDIT 
Articles 


INFLATION AND BANK CREDIT 
POLICY. By Joseph M. Dodge. Bank- 
ing. January, 1948. P. 33. A. B. A. 
president discusses the subject in a letter 
to members. 


A REAPPRAISAL OF BANK CREDIT 
POLICIES. Burroughs Clearing House. - 
December, 1947. P. 22. Chicago bank 
credit conference warns: trim sails for 
a change in the economic weather. 


BANK MEETINGS 
Article 


THREE TYPES OF USEFUL BANK 
MEETINGS AND HOW TO CON- 
DUCT THEM. By Edmund Motters- 
head. Bankers Monthly. November, 
1947. P. 552. How to conduct the lec- 
ture, the panel and the forum type of 
bank meeting. 
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BANK OPERATIONS 
Articles 


AN EFFICIENT ROUTINE FOR SUP- 
PLIES CONTROL. By O. B. Lovell. 
Burroughs Clearing House. November, - 
1947. P. 24. A plan that provides cen- 
tralized control, uniformity of records, 
and information for department cost 
records, 


HOW TO PLAN BANK OPERATIONS 
TO REDUCE TIME AND EXPENSE. 
By Forde Steele. Bankers Monthly. 
November, 1947. P. 530. How to ana- 
lyze all operations and plan definite 
improvements. 


BANK RESEARCH 


Article 


BANK RESEARCH. By Harry V. Odle. 
Burroughs Clearing House. January, 
1948. P. 22. The growing use of re- 
search techniques in bank promotion and 
internal management. 


BUDGETARY CONTROL 
Article 


A $10,000,000 BIG BANK. By E. H. 
Keep. Burroughs Clearing House. Janu- 
ary, 1948. P.17. How a country bank 
can adopt large city methods and make 
them pay. 


CHECKS 


Article 


SORTING SPEED INCREASED 35% 
WHEN ACCOUNT NAMES ARE 
PRINTED. By George Munsick. Bank- 
ers Monthly. January, 1948. P. 38. 
This bank feels the expense of printing 
account names on all checks without 
charging the customer is more than justi- 
fied by the saving in sorting efficiency. 


CONSUMER CREDIT 


Articles 


CUSTOMERS BORROW MORE OFTEN 
BECAUSE WE GIVE THEM CREDIT 
CARDS. By G. S. Blue. Bankers 
Monthly. November, 1947. P. 550. 
When a personal loan is paid a credit 
card is issued. 


RECKONING YOUR CONSUMER 
COSTS. By Eugene A. Yergey. Bank- 
ing. January, 1948. P. 52. How to set 
up a cost system in your small loan 
department. 
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CREDIT DEPARTMENT , 


Article 


INFLUENCE OF “LIFO.” By Walter E. 
Hoadley, Jr. and Wallace P. Mors. Bul- 
letin of Robert Morris Associates. Janu- 
ary, 1948. P. 301. A discussion of the 
last-in-first-out method of inventory valu- 
ation. 


DEFALCATIONS 


Article 


BANK LOSSES. By Wm. K. Mendenhall. 
National Auditgram. December, 1947. P- 
12. Audit control as a safeguard against 
defalcation and fraud. 


FARM SERVICE 
Article 
OUR BANK PROFITS FROM FARM 
SALES. By E. D. Hollister, Jr. Bank- 
ers Monthly. November, 1947. P. 527. 
This bank handles the detail of farm 


auction sales as a service to the farming 
community which it serves. 


FOREIGN TRADE 


Articles 


EVERY BANK MAY PROVIDE FOR- 
EIGN BANKING SERVICES FOR ITS. 
CUSTOMERS. By R. K. Newhall. 
Bankers Monthly. December, 1947. P. 
577. Any foreign transaction may be ne- 
gotiated by a bank correspondent for its 
local customers. 


HOW COMMERCIAL LETTERS OF 
CREDIT HELP FINANCE FOREIGN 
TRADE. By Arthur W. Roberts. Bank- 
ers Monthly. November, 1947. P. 525. 
Bankers whose banks have no foreign 
department can often benefit their cus- 
tomers by suggesting ways in which the 
bank may be helpful through the use of 
the foreign department of its city corre- 
spondent. 


G. I. LOANS 
Article 
DEVELOPING A SOUND G. I. LEND- 
ING PROGRAM. By Walter Robin- 
son. Burroughs Clearing House. Novem- 


ber, 1947. P. 26. A look at current G. I. 
loan problems. 


INFLATION 
Articles 


BANK CREDIT POLICY DURING THE 
INFLATION. Federal Reserve Bulletin. 
December, 1947. P. 1465. 
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THE CURRENT INFLATION PROB- 
LEM —CAUSES AND CONTROLS. 
Federal Reserve Bulletin. December, 
1947. P. 1455. 


INFLATIONARY ASPECTS OF HOUS- 
ING FINANCE. Federal Reserve Bul- 
letin. December, 1947. P. 1463. 


INVESTMENTS 
Article 


WE FEEL SAFER WITH A DEFINITE 
INVESTMENT POLICY. By K. B 
Glaser. Bankers Monthly. December, 
1947. P. 600. How one bank maintains 
a definite and consistent policy for its 
investment account. 


Books 


NEW TOOLS FOR STOCK MARKET 
ANALYSIS. By Nicholas Molodovsky. 
New York. Bowne & Co. 1947. Pp. 
114. $5.00. This volume embodies a 
new and original technique in market 
analysis. The author has developed and 
set forth, illustrating by way of numerous 
charts, methods of appraising the inter- 
nal strength of the stock market. Those 
who follow market trends closely will find 
Mr. Molodovsky’s approach invaluable 
in assisting them in making their own 
forecasts. 


SUCCESSFUL INVESTMENT FORMU- 
LAS. By Lucille Tomlinson. New York. 
Barron’s Publishing Co., Inc. 1947. Pp. 
172. $3.00. The why and wherefore of 
the formula timing plans of investment 
used by such institutions as Yale and 
Vassar are fully described in concise 
fashion. The author, a recognized au- 
thority in the field of investment trusts 
and investment planning, has done a dis- 
tinct service to the financial community 
by publishing the results of her own in- 
tensive research. This is a book which 
has no counterpart in the very broad 
field of finance. and those who read it 
will recommend it highly. 


PAYROLL CHECKS 
Article 


“BEARER” CHECKS FOR PAYROLLS 
SAVE TIME FOR DRAWER AND 
BANK. Tells the advantages of using 
“bearer” checks for handling large pay- 
rolls. 


MUSIC IN THE BANK 
Article 


CUSTOMERS AND EMPLOYEES BEN- 
EFIT FROM MUSIC IN THE BANK. 
By E. G. Cleverdon. Bankers Monthly. 


November, 1947. P. 538. One bank’s 
experience with music during banking 
hours. 


PERSONNEL 
Articles 


A RECREATIONAL PROGRAM FOR 
WOMEN. By Mary A. Ralston. Bur- 
roughs Clearing House. January, 1948. 
P. 20. How a Wisconsin bank holds the 
interest of its women employees. 


A SAN DIEGO BANK SHARES ITS 
PROFITS. By John Beach. Banking. 
January, 1948. P. 49. Tells how this 
profit sharing plan actually works. 


TRYING JOB ANALYSIS IN A ME- 
DIUM-SIZE BANK. By Albert A. EI- 
sesser. Burroughs Clearing House. De- 
cember, 1947. P. 26. Faced with em- 
ployment difficulties this bank found that 
job analysis is much more than a “big- 
bank idea.” 


PROTFST 
Article 


WORK CAN BE ELIMINATED FOR 
EVERY BANK IN AMERICA BY 
CHANGING THE LAW ON PRO- 
TEST. Bankers Monthly. November, 
1947. P. 534. Discussion of proposed 
change in law so that checks will be 
protested only when the depositor asks 
for it. 


SAFE DEPOSIT DEPARTMENT 
Article 


SAFE DEPOSIT INCOME DOUBLED 
BY A FAIR INCREASE IN RENTALS. 
By C. W. Fishbaugh. Bankers Monthly. 
November, 1947. P. 529. Most renters 
were willing to pay the new rent. Only 
a few gave up their boxes. 


SAVINGS DEPARTMENT 
Article 


INTERNAL CONTROLS OF SAVINGS 
OPERATIONS. By Everett J. Livesey. 
National Auditgram. December, 1947. 
P. 6. There is no excuse for not setting 
up some system of audit control for 
savings accounts. 


SERVICE CHARGES 
Article 
HOW TO FORMULATE A SIMPLIFIED 
CHARGE SCHEDULE. By H. L. Dun- 
ham. Bankers Monthly. January, 1948. 
P. 17. A new formula which reduces 
seven operations to one. 
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ANNOUNCING 


TRUST ADMINISTRATION 
AND TAXATION 


By WALTER L. NOSSAMAN 


Former Trust Counsel of Security-First National Bank of Los Angeles, 
Contributing Editor of TRUSTS AND ESTATES 


A Condensed Work— 


Based on many years of actual practice, exclusively 
in the fields of trust law and taxation. 


Divided into 660 separate discussions, each one de- 
signed as a practical, working brief, pointed to the day-to-day 
problems in the creation and administration of trusts. 


Including for practicality, subjects not usually found 
in works on trusts: Perpetuities, Restraints on Alienation, 
Accumulations, Property Law, Powers of Appointment, 
Future Interests, Virtual Representation, etc., insofar as they 
apply to trusts. 


Including a large section of TRUST FORMS, inter- 
spersed with variant clauses so that hundreds of separate 
conditions can be covered. Suggestions on use of the clauses 
are also interspersed. 


EQUIPPED WITH COVER POCKETS FOR SUPPLEMENTS 


2 Volumes—Price $20 


Sn ee 


THE BANKING Send NOSSAMAN, TRUST ADMINIS- 
LAW JOURNAL TRATION AND TAXATION, 2 Volumes, 
Price $20.—two week FREE APPROVAL. 


465 MAIN ST., 
CAMBRIDGE, FR ccsnseresnensenncnes 
MASS. 














Wolf Faison ! 4 


There’s one 100-proof way to guard your 
door against this fellow’s visit. 


There’s wolf poison in every U. S. Sav- 
ings Bond you buy. There’s sweet security, 
too—for your home, your family and your- 
self. 


U. S. Savings Bonds are 100% guaran- 
teed by Uncle Sam. They pay you $4 for 
every $3 you put in, after 10 years. 


Think of this profitable saving in terms 
of future comforts and luxuries. Think of 
the advantages it will mean for your chil- 
dren as they grow up. 


Think. THINK. THINK. 

Then start saving right away—today! 
Start saving automatically this sure, con- 
venient way. If you work for wages or sal- 
ary, enroll in the Payroll Savings Plan— 
the only installment buying plan. 

If you’re not eligible for this plan—if 
you’re in business but not on a payroll— 
ask your bank about the equally practical 
Bond-A-Month Plan. 


REMEMBER —LU. S. Savings Bonds are 
poison to wolves! 


d 4 ? 





Automatic saving is sure saving— 


U.S. Savings Bonds 


Contributed by this magazine in co-operation 


with the Magazine Publishers of America as a public service. 
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